ISO 9001 and AS 9100

CANTON DROP FORGE Certified Quality System

September 13, 2013

BY FEDERAL EXPRESS AND E-MAIL

Eaton R. Weiler (Mail Code C-147)
Assistant Regional Counsel
USEPA, Region 5

77 W. Jackson Blvd.

Chicago, IL. 60604-3590
weiler.eaton(@epa.gov

Mike Beedle (Mail Code LR-8])
USEPA, Region 5, Enforcement
77 W. Jackson Blvd.

Chicago, IL 60604-3590
beedle.michael@epa.gov

Brian Kennedy (Mail Code LR-8J)
USEPA, Region 5, Enforcement
77 W. Jackson Blvd.

Chicago, IL. 60604-3590
kennedy.brian@epa.gov

Re:  Status Report - January 22, 2013 Notice of Violation (NOV)
Canton Drop Forge

4575 Southway Street SW, Canton, Ohio
EPA ID #OHD004465142

Dear Messrs. Weiler, Beedle and Kennedy:

As a follow-up to our August 20, 2013 meeting at your office, Canton Drop Forge (CDF)
is providing this status report to keep USEPA and Ohio EPA up to date on the progress
we are making towards environmental improvements at our facility. This report conveys
the following information:

1. status of oil-water separator improvements and process water discharge;
2. status of site investigation and pond remediation activities; and
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3. adiscussion of CDF’s continuing desire to conduct remediation of the ponds
under Ohio EPA’s Voluntary Action Program (VAP).

As discussed during our meeting, CDF has been proactive in taking measures to prevent
future oil releases to the ponds as well as to clean-up earlier releases. In September 2012,
CDF entered the Property into the RCRA and Ohio Voluntary Action Program
Memorandum of Agreement Track (RCRA and VAP MOA Track) and has expended
considerable effort toward addressing site conditions under that program. TRC’s Ohio
Certified Professional, Donald Fay, is serving as the VAP project manager.

1. Oil-water Separator Improvements and Process Water Discharge

Since our August 20 meeting, CDF has made progress finalizing plans for process piping
and treatment modifications to eliminate the release of process water and oil to the on-
site storm water retention ponds. The process modifications include:

« Installation of a larger oil-water separator (OWS) with a higher hydraulic retention
time and more robust oil separation technology to treat the flow of process water
generated from forge hammers and other miscellaneous forge processes.

= Installation of an oil storage tank with secondary containment for temporary
storage of oil collected from the new OWS.

»  Water processed through the new OWS will be pumped to CDF’s existing water
reclaim system for reuse as cooling water or as boiler feed water. Excess recycled
water will be discharged to the Stark County Sanitary Sewer with ultimate
discharge to the City of Massillon’s Waste Water Treatment Plant (WWTP). We
have received verbal indications that our process wastewater will be accepted, and
a Permit-to-Install (PTI) application will be submitted shortly.

= Current non-contact cooling water overflows will be reused or diverted and
pumped to CDF’s boiler system.

Additionally, CDF will implement best management practices (BMPs) for storm water
flows to further minimize the potential for releases of oil residuals to the on-site storm
water retention ponds during storm events. These BMPs include:

@) Installation of three storm water-oil separators at three primary storm
water pipelines prior to their discharge to CDF’s on-site storm water
retention ponds. These separators will capture and treat only storm water;
no process water will be discharged to the ponds.

2

13776833.1



(ii))  Installation of oil retention booms within the storm water retention ponds
at each outfall as an additional measure to capture any residual oils that
may inadvertently reach the ponds. Installation of booms 1s a standard
precautionary measure; no oil water releases are anticipated.

Proposed Process Modifications

Figure 1 illustrates the existing facility process flows, and Figure 2 illustrates the flow
streams after implementation of the proposed process modifications. Facility production
wells will continue to be utilized as a primary water supply in facility processes,
including steam generation and for non-contact cooling purposes. CDF also intends to
connect to the City of Massillon water supply for sanitary and potable water use at the
facility and for temporary production water supply if necessary.

Process water treated with the new OWS will be pumped to the facility water
reclaim/heat exchange reservoir for primary reuse within the facxhty s cooling water
system. Excess water within the water reclaim/heat exchange reservoir will be pumped to
the facility’s boiler system for steam generation or to the facility water storage tank. If
water level reaches or exceeds a high level condition within the storage tank, excess water
will then be pumped to the Stark County sanitary sewer system for treatment at the City
of Massillon’s WWTP. While excess water is being discharged from the water
reclaim/heat exchange reservoir, system controls will be designed to prevent CDF’s
production wells from operating.

Sewer discharge flow rates will be in accordance with discharge limitations imposed by
Stark County Sanitary Sewers and the City of Massillon WWTP. Based on recent
discussions, Stark County has indicated that discharge flows up to 50 gallons per minute
(gpm) from 6 AM to 12 AM, and flows up to 200 gpm from 12 AM to 6 AM will be
acceptable [126,000 gallons per day (gpd)]. To maintain flow rates at or below these
prescribed limits, CDF will install a flow control device prior to discharge. The flow
control device will consist of either:

» Orifice plates installed in parallel discharge pipelines to allow 50 or 200 gpm to
discharge from CDF’s water storage tank (at approximately 60 psi). Depending
on the time of day and only when water level within the storage tank is at or above
high level, solenoids will open drain valves on either the 50 gpm drain line or the
200 gpm drain line.

» A modulating flow control valve that will self-regulate to the targeted 50 or 200
gpm depending on the time of day. A downstream flow meter will provide analog
feedback to the valve positioning motor to open or close the valves as necessary to
maintain the prescribed flow at the discharge conditions.
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The OWS will be delivered to our site before the end of September 2013, and the
installation will commence as soon as the PTI is approved. We have received bids for the
project from contractors, and anticipate that this work will start in October 2013,

2. Site Investigation and Pond Remediation Activities

As discussed during our August 20 meeting, TRC completed a Draft VAP Phase I
Property Assessment (PA) and a VAP Phase II PA which included the collection of
numerous soil, ground water, sediment, and pond water samples in accordance with the
RCRA and VAP MOA Track. Based upon the VAP Phase II, a Remedial Action Plan
(RAP) was developed which presents applicable standards to be achieved following
implementation of the remedy. The applicable standards are site-specific risk-based
concentrations of total petroleum hydrocarbons and polynuclear aromatic hydrocarbons
that are protective of complete exposure pathways for the pond sidewalls and bottom
materials. These reports have been provided to both USEPA and Ohio EPA.

The following progress has been made toward site investigation and pond remediation
planning since our meeting:

* Dewatering of Ponds 1 and 2 has continued in preparation for remediation of the
oil-impacted sidewalls and bottom material.

* The heating fuel underground storage tanks in the west storage yard (east of
Upsetter Building) were removed. During the tank excavation, the only area
identified on the property with elevated concentrations of trichlorocthene (TCE)

_in soil was removed and disposed offsite at a licensed Jandfill. The highest
concentration of TCE was identified during a supplemental sampling investigation
prior to excavation at 4.2 mg/kg. The highest post-excavation confirmatory
sample location contained 0.24 mg/kg of TCE. However, with over 60 samples
collected in the West Yard, TCE detections were only identified at isolated
locations and at concentrations well below the maximmum concentrations identified
above.

* Ground water monitoring from the property well network and two production
wells is continuing. The next sampling event is scheduled for December 2013.

The remediation of Pond 1 and Pond 2 will begin as soon as the OWS and process water

improvements are on-line. This is anticipated to begin in November 2013, and will be
fast-tracked to avoid repeating the dewatering efforts,
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3. Authority of United States Environmental Protection Agency to Incorporate the
Ohio Voluntary Action Program into a Consent Agreement and Final Order

Based on input from our legal counsel, Canton Drop Forge also wishes to address the
issue of whether USEPA has the authority to incorporate the Ohio VAP into a Consent
Agreement and Final Order (“CAFO”). As further detatled below, and as demonstrated
by the enclosed documents, USEPA not only has the authority to incorporate the VAP
into a CAFOQ, but USEPA guidance specifically encourages cooperative efforts between
state agency voluntary remediation programs and USEPA. As a result, EPA has required
a Respondent to complete site work under a state voluntary action program pursuant to a
federal consent decree.

USEPA has long viewed cooperation between state and federal cleanup programs as
instrumental to achieving efficient resolution of potential environmental contamination.
Therefore, USEPA implemented the “One Cleanup Program™ to coordinate different
cleanup programs to achieve more consistent and effective cleanups, to avoid unnecessary
duplication of cleanup efforts, and to avoid the application of different cleanup standards
based solely on the programmatic slot into which a cleanup was placed. In USEPA’s
words: “The One Cleanup Program is EPA’s vision for how different cleanup programs at
all levels of government can work together to meet that goal — and ensure that resources,
activities, and results are effectively coordinated and communicated to the public.” Id.

USEPA’s One Cleanup Program functions “by encouraging improved coordination
among EPA programs and with state, tribal, local and other federal agency programs and
stakeholders.” Id. In discussing how the One Cleanup Program will lead to more
consistent and effective cleanups, USEPA stated:

The regulated community has expressed concern that
inconsistent and duplicative approaches taken by different
regulatory agencies create inefficiency and confusion.
Increased effectiveness of cleanups and more efficient use
of resources can be achieved by sharing lessons learned,
recognizing successful alternative approaches, and
developing more consistent policies and guidance.
Cleanup programs should work together to make
greater use of all available authorities, and select the
optimum programmatic tools to increase the pace,
efficiency, and quality of cleanups.

Id. (emphasis in original). As noted in USEPA’s One Cleanup Program Overview, the

initiative applies to multiple EPA cleanup programs, specifically including closure under
RCRA. Id.

1 See Exhibit 1: USEPA One Cleanup Program Overview.
5
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USEPA’s agreement to incorporate a state voluntary action program into a Consent
Decree or CAFO, and avoid following a much slower federal RCRA or CERCLA
programmatic approach, is demonstrated by the enclosed Settlement Agreement,
Covenant Not to Sue, and Consent Decree (“Consent Decree”) in U.S.A., et al. v. The
B&B Mines, Inc., et al. (Case No. 05-cv-992-EWN-OES).2 USEPA, the U.S. Department
of Justice, and the State of Colorado entered into the B&B Mines Consent Decree with
several different defendants against whom USEPA and Colorado asserted CERCLA®
claims. The Consent Decree required B&B Mines to reimburse USEPA for costs USEPA
incurred in addressing contamination at the subject site, and also included a prospective
purchase agreement whereby a nearby town and a nearby county agreed to purchase the
subject land. See id. Importantly, the Consent Decree required the town and county to
clean up the site pursuant to Colorado’s Voluntary Cleanup Program. See id. at p. 31.

USEPA Region 5 has also shown a willingness to incorporate state voluntary action
programs into CAFOs and Consent Decrees. As noted on USEPA Region 5°s website,
USEPA Region 5 supported and implemented administrative reforms (known as the
RCRA Cleanup Reforms) to “achieve faster, more efficient cleanups at RCRA sites that
treat, store, or dispose of hazardous waste and have potential environmental
contamination.””* As part of its RCRA Cleanup Reforms, USEPA Region 5 specifically
stated that it was “evaluating how State voluntary clean-up programs could potentially
help accomplish goals of the corrective action program.” Id.

In sum, incorporation of VAP into a CAFO does not violate relevant environmental
regulations, USEPA precedent, or program requirements. Rather, VAP offers all
involved parties the most efficient method of achieving protection of human health and
the environment, is encouraged by USEPA guidance, and was implemented in a prior
Consent Decree entered in federal court.

Closing

We appreciate the assistance of USEPA and Ohio EPA on this matter and look forward to
continuing our discussion about resolving the NOV issues in an efficient and timely
manner. We strongly believe that continuing our approach of remediating the property
under Ohio’s VAP meets applicable regulatory standards, is protective of human health
and the environment, and avoids costly re-work and substantial time delays.

We are available for a conference call at your convenience if you would like to discuss
these issues further.

2 Enclosed as Exhibit 2.

3 The fact that the B&B Mines Consent Decree involved CERCLA claims does not distinguish its
applicability to the RCRA claims alleged against CDF. USEPA's commitment to cooperation with
state cleanup programs is not restricted to CERCLA. As noted in USEPA’s One Cleanup Program
Overview, the One Cleanup Program “involves EPA cleanup programs dealing with brownfields,

federal facilities, leaking underground storage tanks, RCRA and Superfund.” Exhibit 1 {emphasis

in original).
4 See Exhibit 3: USEPA Region 5 RCRA Cleanup Reforms.
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Todd Anderson — Ohio EPA Central Office (w/attachments)
Sue Kroeger — Ohio EPA Central Office (w/attachments)
Kim K. Burke — Taft, Stettinius & Hollister LLP
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Exhibit 1 - USEPA One Cleanup Program Overview



One Cleanup Program Overview | One Cleanup Program (OSWER) | US LEPA Page 1 of 3

htto/fwww.epa.gov/oswer/onecleanupprogram/
Last undated on Thursday, December 13, 2012

Solid Waste and Emergency Response

You are here: EPA Home »Solid Waste and Emergency Response »One Cleanup Prograr

One Cleanup Program One

e Vision for the One e One Cleanup Cleanup
Cleanup Program rogram Fact .

s Anticipated Sheet [pdf] Program
Improvements e Existing Cross-

e Action Plan Program Policy and :

e Horinko's Speech Guidance s
Announcing Program e Anacostia S a
to St PD Watershed: A
(5 pp, 69K, About PDF) Successful Cross-

Program Cleanup

The Environmental Protection Agency (EPA) is leading this initiative in response to issues
raised by the regulated community, citizens impacted by contaminated properties, and other
governmental agencies. 1ts goal is to improve the coordination, speed, and effectiveness of
cleanups at the nation's contaminated sites. The One Cleanup Program is EPA's vision for
how different cleanup programs at all levels of government can work together toc meet that

goal — and ensure that resources, activities, and results are effectively coordinated and
communicated to the public.

The One Cleanup Program will not require new legislation or program restructuring. Instead,
it is a long term initiative designed to support the ongoing planning and quality improvement
efforts of EPA cleanup programs. It does this by encouraging improved coordination among
EPA programs and with state, tribal, local and other federal agency programs and

stakeholders.
The One Cleanup Program establishes activities that will lead to:
* More consistent and effective cleanups
e Clear and more useful information about cleanups
» Better cross-program performance measures.
This initiative involves EPA cleanup programs dealing with brownfields, federal facilities,

leaking underground storage tanks, RCRA and Superfund. The results of the One Cleanup
Program will be evaluated on a reqular basis and considered in annual planning processes.

"All of our different cleanup programs have to work together better,
using the best thinking, the best technologies, the best information, the
best measures of success. That’s what the One Cleanup Program is all
about.”™

Marianne Horinko, Assistant Administrator, Office of Solid Waste and Emergency
Response.



One Cleanup Program Overview | One Cleanup Program (OSWER) | US EPA Page 2 of 3

EPA’s Office of Solid Waste and Emergency Response (OSWER) and Office of Enforcement
and Compliance Assurance (OECA) will lead the initiative. EPA worked closely with the
Association of State and Territorial Solid Waste Management Officials (ASTSWMO) and other
state and tribal representatives to develop the initiative. State and tribal cleanup programs
are encouraged to voluntarily participate in the program objectives within their existing
standards and resources. The success of the One Cleanup Program is very dependent on
partnerships and effective communication - with the public and among waste site cleanup
programs.

EPA’s Vision for the Ona
Cleanup Program

The One Cleanup Program will lead to three The nation’s cleanup programs
major improvements: will work in harmony to
achieve effective and efficient
I. More consistent and effective cleanups cleanups that protect human

health and the environment,
The regulated comrunity has expressed concern that ~2nd support revitalization of
inconsistent and duplicative approaches taken by SammmIee. Cleanup.
different regulatory agencies create inefficiency and Pregratne will coordingte 19

fiis] h 4 . £l promote sound and protective
confusion. Increased effectiveness of cleanups and remedies, shared science and

more efficient use of resources can be achieved by technical approaches,
sharing lessons learned, recognizing successful seamless public information
alternative approaches, and developing more systems, and the mutual

consistent policies and guidance. Cleanup programs acceptance of policies and
should work together to make greater use of all  results.

available authorities, and select the optimum

programmatic tools to increase the pace, efficiency, and quality of
cleanups.

I. Clear and more useful information about cleanups

Citizens impacted by contaminated properties have stated that it is vitally important
that EPA work with the nation’s cleanup programs to combine and integrate
information systems in order to provide clear and useful information about the
cleanup and revitalization of contaminated sites.

I. Better performance measures

The President and Congress have emphasized the need for performance measures
that clearly show the performance of EPA’s environmental programs.

EPA will work with all cleanup programs to develop meaningful measures that
demonstrate the overall effectiveness and benefit of the nation’s combined cieanup
efforts, so we can assess the results and appropriately request, prioritize, and apply
our limited resources,
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Implementation - Action Plan

To improve in the three areas discussed above, EPA will work with the nation's waste cleanup
programs o plan and to implement the following initiatives/activities. EPA will regularly
evaluate the results of these activities and adust the One Cleanup Program as appropriate.
EPA will also consider these results in its annual planning processes.

Initiative I: More Consistent and Effective Cleanups

Initiative IL: Clear and Useful Information About Cleanups

Initiative I11: Better Performance Measures

Conclusion

Many of the activities laid out here are underway. Details for others will be posted on this
website as they become available.

In short, the One Cleanup Program applies cross-program, cross-agency thinking and
planning to the universe of contaminated sites. It pools the best ideas, experiences and
innovations from each program so that they can be applied te all programs. In this way,
every cleanup project in every community can benefit.
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RECEIVED MAY 312005
ﬁs: THE UNITED STATES DISTRICT CbUR’f
FOR THE DISTRICT OF COLORADO

UNITED STATES OF AMERICA, and
 THE STATE OF COLORADO,

lentlfﬁ;

V. Civil Action No.

105-v-992- fuon -

THE B&B MINES, INC., .

- FRENCH GULCH MINES, INC.,

DIAMOND DICK CO.,

ECKART PATCH CO,,

LITTLE LIZZIE LIMII'ED LIABILITY. COMPANY, and
. WIRE PATCH LIMITED LIABILITY. COMPANY

Defendants,

SETTLEMENT AGREEMENT, COVENANTS NOT TO SUE
AND CONSENT DECREE

L BACKGRO“[?_ND
" The United States of America and the State of Colorado have filed 2 joint complaint in-

this matter, The United States pfAfnerica filed its claim pursnant to Sections 106 and 107 of the
“Comprehensive Eavironmental Response, Compensation, and Liability Act (“CERCLA”),
42 U.S.C.- §5.9606 and 9607, secking reimbursement of costs incurred and o be incurred for
response actions and natural resource damages in connection with the release or threatened
release of hazardous substances at the Wellington Om}Frenéh Creek Superfund Slte in Summit -
County, Colorado. The State of Colorado filed its claim pursuant to Section 107 of CERCLA,
42 U.S.C. § 9607, seeking rehnburéement of costs mcurred and to be incurred f01l' response

actions and natural resource damages in connection with the release or threatened release of




hazardous substances at the Wellington Oro/French Creek Supérfund Site, the IXL/Royal Tiger
Site and the Jessie Mine and Mill Site, located in Summit County, Colorado.

This Settlement Agreement, Covenants Not to Sue, and Consent Decree (“Consent

‘Decree” or “Agreement™) is made and entered into by and among the United States on behalf of

the United States Environmental Protection Agency (“EPA™) and the United States Department

of Interior (“DOI”) and thg State of Colorado (“State”) on behalf of the Colorado Deiaartm‘ent of

_ Public Health and Eavironment (“CDPHE”) and the Colorado Trustees for Natural Resources

(“State Trustees™) (éé)ﬂecﬁvely the “Plaintiffs”’); The B&B Mines, Inc., Diamond Dick Co.,”
Eckart Patch Co., French Gulch Mines, Inc., -Littlp Lizzie Limited Lia'bility Company, and Wire
Patch Limited Liability Company (collectively the “Defendants” or “Sellers”); and Summit
Cou'nty and the Town of Breckenridge (collectively the “Buyers™).

This Consent Decree is entered into pursuant to CERCLA, 42 U.S.C. §§. 9601 ef seq.. and
the aunthority of the Attomejr General of the United States to compromise and settle claims of the
United States. The Staie of Colorado enters into this Consent Decree pursuant to authority
provided in Section 25-16-103 CR.S.

This Court has jurisdiction over the subject ﬁaﬂw of this action pursuant to 28 USs.C.

§§ 1331 and 1345, and 4£2USC. §§ 9606, 9607, 9613(b), and 9622. This Court also has
personal jurisdiction over rthe Settling Parties. The Settling Parties shall not chatlenge the terms

of this Consent Decree or this Court’s jurisdiction fo enter and enforce this Consent Decree.




I -‘ DEF.lI_‘IlT-IONsr
Unless otherwise expressly provided herein, terms used in this Agreemen_f that are
defined in CERCLA or in regulations promu]gated‘ﬁnder CERCLA shajl_ have the meaniﬁg
assigned to them in CERCLA oi' in such regulations, including any- amendments thereto.
1. “Action Memorandum” shall mean the Action Memorandum issﬁed by EPA on
Novémber 24,2002, as amended_by- A_d'dandum. #1.on Novembelj"30, 2004, sele';:fing a non-time
critical removal action to address water quality in connection with metals mntaminaﬁ@

" emanating from the Wellington Oro Site, copies of which are attached hereto as Appendix 3 to

.- this Consent Decree.

2. “Administrative Orders” shall mean the following four (4) administrative orders
issued by EPA to Sellers: Administrative Order For Engineering Evaluation/Cost Analysis,
Docket No. CERCIA—VDI—éS—lZ, issued by EPA on April 27, 1998; Administrative Order for
Non-Time Critical Removal Acﬁon, Docket No. CERCLA-VIII-98-21, issued by EPA on
September 24, 1998; Unilateral Administrative Order for Engineering Evaluation/Cost Analysis,

‘Docket No. CERCLA-VIII-99-13, issued by EPA on July 9, 1999; and Administrative Ord& f;)r _
Access, Docket No. CERCLA-8-2000-17, issued by EPA on August 25, 2000.

3. . “Agreement” or “Consent Decree” shall mean this Settlement A_g':reement, :
Covenants Not to Sue, and Consent Decree.

4. “Buyers” shall mean Summit Coﬁnty, abody corpor#te and politic of the State of
Colorado (“Su@t County™), and the Town of Breckenridge, 2 municipal corporation of the
State of Colorado (“Town of Bfeckmﬁd ge™), their departments, agencies and instrumentalities,

collectively.




5. “CDPHE” shal mean the Coiorado Depariment of Public Health and
Environment and any successor deparhncnts or agcnclcs | |

6. ‘Bffectave Date” shall mean the date upon which this Consent Decree is entered

by the Court in accordance with Section XXIV of this Agreement.

7. . “EPA” shall mean the Unite& States Environmental Protection Agency and any
successor departments or agencies of the United States.

8. “Bxisting Contamination” shall meaﬁ:

a. any hazardous substances, pollutants or contaminants present or eﬁstiﬁg
on or under the Property as of the Effective Date of this Agreement:
b.  anyhazardous substances, pollutants or contaminants that migrated from
the Property prior to the Effective Date of this Agl:eement; and,
c. any hazardous substances, pollutants or conﬁminants preséntly at the
‘Property that migrate onto, under, or from the Property after the Effectwe
- Date of th1s Agreement,

9. “Future Response Costs” shall mean all c;os_is, including, l;ut not limited to, direct
and indirect costs, that the United States or the State incurs after the E;ffectiv‘/e Date of this
Agreement in revieﬁﬁg or devclopiﬁg plans, reports and other items pursuant to this Consent |

* Decree relating to the Wellington Oro Work, mcludmg but not limited to, payroll costs,
-contractor costs, travel costs, laboratory costs, and costs to secure access afier the Eﬁ'ecnve Date
of thls Consent Decree:

10.  “Interest” shall mean interest at the rate spﬁciﬁed for interest on investments of

the EPA Hazardons Substance Superfund established by 26 U.S.C. § 9507, compounded’




annuany on October 1 of each year, in scoordance with Secﬁqn 107(z) of CERCLA, 42 U.S.C.

§ 9607(a). The applicable'mte of interest shal} be the rate in effect at the-time the interest
‘accrues. The rate of i mtercst is subject to change on October 1 of each year. | _

11 DCURoyal Tlger Site” shall mean that portion of the Property that comprises the |

IXL/Royal Tiger Mine and Mﬂl and other facilities at that Jocation on the south side of the Swan
‘ River, approximate]y one fourth of a mile east of Muggins Gulch and five stream miles from the
conﬂuence w:th the Blue Rlver covenng approximately ten acres of land, mcludmg two
"collapsed adzts associated underground workings, two waste rock dumps, a pile of fine-grained -
 milt tailings located below the ruins of the mill, and releases and discharges from the IXL/Royal
Tiger Mine and Mill, adits, workings, waste fock dumps and tailings, the surface location of
which is generally depicted on the map attached hereto in Appendix 1 to this Consent Decree.

12, The“J msm Mine aﬁd Mill Site” shall mean that portion of the Property that
comprises the Jessie Mine and Mill and other facilities at that location on the east side of Gold
Run Gulch, approximately 1.5 miles south of the Swan River and 2.7 stream milés from the
confluence with the Blue River, containing an apprdicima:ely 200-acre strip of land subject to 44
patented mining claims and associated undérgmund workings and reléases and discharges from '
the Jessie Mine and Mill, adlts, workings, waste rock dumps md tailings, the surface location of .
which is generally depicted on the map attached hereto i in Appendxx 1 to'this Consent Decree.

13.  “National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of

CERCLA, 42 U.S.C. § 9603, codified at 40 C.F.R. Part 300, and any amendments thereto.




14. -“Paragrap " shall mean a portion of this Consent Decree identified by. an‘Arabic
~ numeral or letter | | |

15. “Parues” shall mean the United Stat&s, the Statc, the Sellers and thie Buyers.
~16. - “Past Rcsponse Costs” shaIl mean all costs, mcludmg, but not lnmted to, direct
. and mdlrect costs, that the United States or the State paid at or in cbnnection with the Property or
the Exlstmg Contmnma‘aon, mcludmg but not limited to payroll costs, contractor costs, u-avel
costs, laboratory costs and costs to secure access, tbmugh the Bffective Date of this Consent
Decree. | ‘

17.  “Property” shall mean the apprqixima_tely 1,786 acres of ignd located just east of
the Town of Breckeqridge in tminv;:oxporated Summit County in the Upper Blue River Basin that
the Seliers have agreed to sell to the Buyers, and all facilities located on such Property, depicteci
generally on the map attached hereto in Appendix 1 to this Consent Decree and specifically
'dcscribed in the legal descriptior attached hereto in Appendix 2 to this Consent Decree. The
nérthern border of the 1,786 acres of land is in the Swan River Valley, and the southern border
extends up the south side of French Gulch. The Pri:gperty-includes, but is not limited to, the
Wellington Oro Site, the Jessie Mine and Mill Site, and the IXL/Royal Tiger Site. Also
contained withiz the bowndaries of the Property is a 156 acre paccel that s to be protected by a
conservation easement, such easement to i:ae heid by the Continental ﬁiﬁde Land Trust (referred
to herein as the “Easement Property””). The Easement Pmpe.rty is generally depicted on the map
attached hemto in Appendix 1 to this Agreement. . '

18.  “Section” shallmeana pomon of this Consent Decree identified by 2 Roman
numeral.




19.  “Sellers” shall mean the Defendants, 'Ihe‘B-&B Mines, In¢., French Gulch Mines,
Tnc., Diamond Dick Co., Eckart Patch Co., Little Lizzie anted Li-ability Company, and Wire
Patch Limited Liability Company. . . _ -

20, “Settling Paities” shall mean the Buyers and the Sellers collectively,

21, “State” shall mean the Stite of Colorado, its dwmmu,'égmdw and
instrainentalities. | |

22,  “Statement of Work™ or “SOW™ shall mean the statement of work for
mplmnentauon of the Action Memorandum, set forth in Appendxx 4 to this Consent Decree, and
any mod,tﬁcatlons made thereto in accordance with this Consent Decree.

23, “United States” shall mean the United States of America, its departments,
agencies, and instrumentalities.

-24.. “VCUPs” shall mean Volintary Cleanup Applications and Plans for the';Tmsie
Mine and Mill Site and the IXL/Royal Tiger Site as approved by CDPHE o November 24,
2004, and October 27, 2004, respectively, copies of which are attached hereto in Appendix 5 to
this Consent Decree. | .

25.  “Wellington Oro Sitc” shall mean that portion of the Property that compﬁses the
-Welﬁngton Oro Mine, associated mdei‘ground workings and other faciliifies thereon, and feleases
and discharges from ﬁe Wellington Oro Mine, é_ndits, workings, waste rock dumps and failings,
@mﬁmately 2.2 miles upstream or east from the confluence of French Creek with the Blue
River, and downstream areas of French Creek and the Blue River affected by zinc and cadmium
contaminaﬁan, the surface location of which is aépiaed generally on the map attached hersto in

Appendix 1 to this Consent Decree.




26.  The “Wellington Oro Work” shall mean all activities Buyers are required to

Aperform to mplement the Action Memorandum as set forth in the Statement of Work.
DL STATEMENT OF FACTS

27.  This Consent Decree addresses approximately 168 palented mining claim parcels
comprising approximately 1,786 dcres of land located within an area known as the Golden
Horseshoe, just east of the Town of Brccké:qﬂdge in unincorporated Summit County, aﬁd
iﬁqludes, among other areas, the Wellingtor_l Oro Site, the Jessie Mine and Mill Sife, and the
i‘XIJRoya.l Ti gei' V'Site. | ‘ | |

28.  Extensive placer and underground lode mining occurred throughout the Golden
Horseshoe begirining in the late 18505 and oontinuing at tines uati the 1960s. Floating drodge
‘boats were used to placer mine the valley ﬂoor for gold. Lode mining was concentrated on the
steep valley sides where lead, zine, sﬂver sulfide and gold ores were extracted through an
extensive network of adits and tunnels. ’ _

29.  The Wellington Oro Sité was the largest mining operatidn in the valley. Its
md@md workings consist of over twelve miles of tunnels, adits, dnﬁs, stopes ana crosscuts, -
approxim#tely half of which are below the elevation of the groundwater table. , |

30.  EPA and CDPHE began eva]uatmg the Welﬁngtm Oro Sit in the late 1980s
under Secuon 319 of the Clean Water Act and conducted mvwhgatlons to determine the nature
and extent of contamination. . In 1995, EPA contmued the Wel]mgton Oro Slte investigations
under the CERCLA program. In 1998 the Sellem completed an Engmeermg Evaluatlon!Cost
_ Analysis (¢ ‘EEICA") for the Wellington Oro Site that focusedp_nma:ﬂy upon _sutﬁace wastes

containing elevated levels of lead and atsemc On Septembc_lj 23, 1998, EPA issued an actioni




memorandum that provided for the consolidation and capping of roaster fines, mill tailings and
waste rock (the “Capping Action Memorandum™). The Sellers performed this work' und& an
» administrative order issued by EPA, which work was completed‘in 1999, In 2005, EPA and the
Se]]érs completed a second EE/CA that focused primarily upon the nnpact of metals being

_ reléésed from the Wéllingtoﬁ Oro Site on the water quality in French Creek and the Blue River.
X The second EE/CA concluded that the underground workings of the Wellington Oro mine
constitute the largest source of metg.is loading to ground and su;face water and ?.h‘at a natu;a_l
seep,refeﬁed to as FG-6C, is the primary conduit of ‘mine pool water int;i :Frem':'h Cresk. Zinc
and cadmium were identified as the primary contaminants of concern. In May 2002, EPA .
- completed an Ecologiéal Risk Assessment (“Assessment”) for the Weuingmn Oro Site. EfA
A iss}ied the Action Memorandum, a copy of which is attached hereto in Appendix 3,t0 a&drc;ss
water quality issues at the Wellington Oro Site on November 24, 2002. 'i‘he Action
Memorandam was amended by Addendum #1 on November 30,2004. The Acﬁén
Memorandum and Addendum #1 are referred to collectively herein as the “Action
Memorandum.” The non-time critical response action set forth in the Action Memorandum is
xreferred to herein as the “Water Quality Action.” The Water Quality Action provides for the
‘collelctrion and treatment of water at seep FG-6C. The Water Quality Action has not yet been
implemented. |

31.  CDPHE, in cooperation with EPA, conducted an investigation of the Jessie Mine -

and Mili Site. In March 2003, CDPHE issued a 'I‘afgeted Brownfields Assessment and EE/CA
(“Brownfields Ahalysis”) for the Jessie Mine and Mill Site. CDPHE chatactcrizéd tﬁe nature

and extent of contamination and identified the following removal action objectives: stabilization




of waste rock piles and prevention of direct contact of such matetials with Gold Run Gulch;
isolation of contaminant sources through capping or institutional controls; deconﬁuu‘naﬁom
stabilization, and preservation of the mill ;tmctmej and r‘e%outir.xg and restoring Gold Run Gulch
~ to prevent leaching" #nd me@s loading, CDPHE also identified a ﬁumbe.r of removal action
alternatives for the Jessie Mine and Mill Sit¢ and evaluated them for 'eﬂ'ei:ti{*ess,
ﬁx_xplementabil._ity, and costs associated with ;ach altemative. .'*Ihe Bmwn:ﬁelds Analysis also |
included 2 Streamtined Ecological Risk Assessaent for the Jessie Mme 2ad Mill Ste. On
. September 21, 2004, the Buyers submitted a Voluntary Cleanup Application to CDPHE, which
was amen&_ed on Noyember 17, 2004, and approved on November 24, 2004, and piovidm for
nﬁﬁgaﬁon of observed environmental impacts at the Jessie Mine and Mill Site undzr the
 Colorado Voluntary Clean-up and Redevelopment Act, CR.S. §§ 25-16-301 et séq., through the
following general actions: |
a Rerouting of Gold Run Gulch away from the base of thz wﬁste_rock piles;
b. On-site stabiﬁzaﬁon of contaminants at the mill s&ucture; | |
c. Shaft closure;
d.  Draining up-gradient ponds to reduce potential for saturation of waste
rock; and ' o
e. Tnstitutional controls fo minimize contact with waste rock.
The VCUP Applicatiqn.‘ for the Jessie Mine and Mill Site as approved b_y'CDPf{E is attached
hersto in Appendix 5. o
32. ‘CDPI‘-IE, in cooperation with EPA, conducted an investigation of the D{.URoyal !

Tiger Site. In Augnst 2002, CDPHE issued a Targeted Brownfields Assessment and EE/CA for
10




the IXL/Royal Tiger Site. CDPHE characterized tho nature and extent of contamination and
| identified the following removal acticn obj ecﬁveS' stabilization of wéﬁe rock piles and.
_prevention of direct contact of such materials with a s1de channel of the Swan R.wer, 1solation of
' taﬂmgs through cappmg, and prevention of further erosion of streamside tailings by erection of a
barrier to prevent direct stieam contact. CDPHE also identified a number of remaval action
alternatives for the IXL/ Royal Tiger Site and evajuated them for effectiveness,
. implementability, and costs assaciated with cach altemnative, The Brownfields Analysis also
included a Streamlined Ecological Risk Assessment for the IXL/Royal Tiger Sité. On September
'9, 2004, the Buyers submitted a Voluntary Cleanup Application to CDPHE, which was amended
on October 15, 2004, and approved on October 27, 2004, and j)rovidcs fo_r mitigation of observed
.environmental impacts at the IXL/Royal Tiger Site under the Colorado Voluntary Clean-up and
- Redevelopment Act, C.R.S.. §§ 25-16-301 et seq., through the'following general actions:
a. Imprbviné and lining the diversion of adit flow around ﬁnegrained
witings; : :
b. Diverting Swan‘ River surface flows to the main north channel;
C. Improvmg the tallmgs cover below the former mill area; -
d. Covenng streamside tailings in place; and
e. | Insﬁmtional confrols to minimize contact with waste rock.
The VCUP Apphcanon for the D{IjRoyal Tiger as approved by CDPHE is attached hereto in
Append:x 5. . | | | _
_33. Onorsbout November 20, 2001, Summit County and the Tovn. of Breckenridge

-entered into a Purchase and Sale Agreement with the Sellers to purchase the Property as part of

11




Buyers’ open space programs. The Purchase and Sale Agreenieni:-was approved by the Board of
'County Commissioners and the Town Council in December 2001. In 1993 and again in 1999, a
property tax mill levy was approved by County voters to fund the acquisitio_n of important open
space within Summit County. In 1997, the Town ofBchkehﬁdge established a special find,
known as the “Town of Breckenridge Open Space Fund,” to use solely for the purpose of
" ﬂmdmg the Town of Bmckenndge s "OQen Space Plan.” The Town of Breckenndge s Open N
Space Fund is funded ﬁ'om onc-half of one percent of the Tcwn of ',Breckenndge s sales tax
revenues. In 1998 the Summit County Open Space Adv:sory Council and the Town of
Breckenridge Open Space Advisory Commission recommended that Summit County and the
Town of Breckenridge work jointly to protect the Property as open spacé. The froperty- is the
‘largest privately-owned, undeveloped property.in the Upper Blue River Basin,':iéh in natmal
resburces, recreation opﬁortunities, and priied views and landscapes, and important to |
maintaining the back-country character of the area. - _
34.  The B&B Mines, Inc., (“B&B Mines”) is a Colorado corporation, formed in1943

by ereditors of two bankrupt companies, The Royal Tigers Mine Company and The Tiger Placers
Company. Each creditor received one share of stock in B&B Mincs .fm' each 'ddﬂar of debt |
which was owed for a total of 268,494 shares. In 1944, the assets of the bankrupt c:,ompa_nies,_
including the Property, were transferred to B&ﬁ Mmes in satisfaétion of .the debt. Shorﬂsr '
thereafter, B&B Mines began liquidating assets. From time to time, B&B Mlnes feased pomons

of the Property and over the years received royalty payments for mmeral explorat:on and

development.
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35.  There are 6u§rent1y more than 261,000 outstanding shares of stock of B&B Mines |
held by approximately 150 sharcholders. The largest shareholder is the Estate of John B.
Traylo;. | _

36, nthe 19705, B&B Mines formed French Gulch Mines, Inc., (“French Gulch™), 2
Colorado corporation, giving one share of stock in the new company for each share of stock held |
in B&B Mines and transfemng portmns of meProperty to French Gulch in atax-free
| 'reorgamzauon In August 1993 in order to facﬂltate potennal development, B&B Mmes and
French Gulch restructltred their holdings. »B&B‘ Mines formed Diamond Dick Co. (“Diamond
Dick™), a Cbloradq corporation, snd Wire Patch Limited Liability Company (“Wire Patch™), a
limited liability company under Colorado law. French Gulch‘fonned Little Lizzie Limited
Liability Company (“Little Lizzie™), a hm:ted liability company under Colorado law, and Eckart
Patch Co. (“Eekcart Patch), a Colorado corporation, and portions of the Property were conveyed
by B&B Mines and French Gulch to these other entities.

37 Un&er the terms of the Purchase and Sale Agreement, the Sellers have agreed to
sell the Property to Buyers. The Purchase and Sale Agreeﬁlcnt- addresses the righ‘ts and
- obligations as between the Buyers and Sellers for mplementmg the Action Memomndum and

the VCUPs. Closing is condmoned in part upon the Sellers and Buyers reachmg agreements
| with the United States and the State regarding the potential environmental liability that is
addmssed in this Agreement Nothing in this Agreement is mtended to alter or: mod.lfy the
: respectwe nghts or obllgatuons of the Buyers and Sellers pursuant to the Purchase and Sale '

Agreement.
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38.  After the sale of the Property and performance of their 6bﬁgaﬁons under this

Agreement, Sellers intend to liquidate, distribute all remaining assets to shareholders and

- members, and dissolve pursuant to Colorado law,

39.' The Buyers represent, and for the puiposes of this Agreement EPA. and ‘CDRHE

fcly upon those reptésentaﬁons, that Buyers’ involvement with the Property has been limited to

performing the following environmental studies and actions:

a.

Abandoned Mine Invenfory'of B&B Mines Propérty dated September 7,
2004, prepared for Summit County Open Space and Truils Department
and Town of Breckenridge Open Space and Trails;

Site assessment to submit Voluntary Cleanup Plan Apﬁlication IXI/Royal

- Tiger Mine and Mill Site, Summit County, Colorado;

Site assessment to submit Vohumtary Cleanup Plan Appﬁcéﬁon Jessie
Mine and Mill Site, Summit County, Colomdo; »
Intermittent monitoring of discharge from FG6C from Man:h 22,2002 -
through July 26, 2004;

Environmental Assessmeat of the Star Placer MS#2846, Cecil Lode
MS#2846, and Arthur Nall Lode MS#2846, Surmmit County, Colorado;
Environmental Assessment of the Lincoln Lode MS#15356, Gtant Lode
MS #15356, Hayes Lode MS#15356, Garfield Lode MS #15356; Blaine

Lode MS#15356, Arthur Lode MS#15356, Harrison Lode MS#1 5356,

Cleveland Lode MS#15356, Morton Lode MS#15356, McKinley Lode

MS#15356, and the Bryan Lode MS#15356, Summit Couity, Colorado;
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'8 .Studies, reports, analyses and/or data prepared in the exercise of Summit
County’s land use authority on the Property, incleding but not limited to
providing wﬁtten comments on reclama.hon permit applications;

b Studies; reports, analyses and/or data prepared by or for the French Gulch -
Remed:atton Opportumum Group; _

i .Wntten comments on Welhngton Oro Slte BEJCAs

J- Sxte visits and staff'j anut into Targeted Br_ownﬁelds Assesstnent:
Engiricering Evaluation and Cost Aﬁalys'is','iessie Mine and Mill Site,
'Summit County, Colorado; |

k. 'Site visits and staff input into Targeted Brownfields Assessment
EngneenngEvaluahon and Cost Analysis, IXE/Royal Tiger Mine andr o
‘Mill Site, Summit County, Colorado;

L Review of the Capping Action Memorandum and the Action
"‘Memorandum; |
m. Rewew and analyéis of response action qltemaﬁves; ‘ N
n.  Review of the Wellington Oro Site A&mipisugﬁve' Record and the -
‘documents contained therein; and | |
0. Demolrtmn of shacks and structures
- 40. The Natural Resource Trustees for the Propcrty on behalf of the State are the
Executive Director of the Colorado Department of Pubhc Hea]th and Enwronment or his
designee, the Executive Duector of the Colorado Department of Natural R%omces or hig

designee, and the Colorado AttomeyGeneral or his desxgnee; “The Ngtural Resource Trustees for
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the Property on behalf of thé United States are the appropriate representatives of the Secretary of
the United States Department of the Interior (United States' Fish and Wildlife Service).

41,  The purpose of this Consent Decree is'to settle and resoivg the Sellgrs’ civil
libility under Sections 106, 107.and 113 of CERCLA, 42 UsC. §§ 9606, 9607, and 9613, the
Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq. and the Colorado Water Quality
Control Act, C:R.S. §§ 25-8-101 ef seg. with regard to Existing Contamination: discharging from

‘the Wellington Oro Site, the Jessie Mine and MJ.ll Sitg, and the IX1/Royal Tiger Site ami the
potential liability of the Buyers under Sections 106, 107 and 1 13 of CERCLA, 42 US.C. §§
9606, 9607, and 9613, tﬁe Federal Water Pollution Control Act, 33 US.C. §§ 1251 et seq. and
the Colorado Water Quality Coﬁ&_ol Act, CR.S. §§ 25-8-101 et seq. with regard to Existing |
Contamination discharging at or from portions of the Property which might otherwise result from
Buyers becoming owners of the Property, subject to the reservations and limitations set forth in
Sections X1 and XVIH, The Parties agree to undertake all actions required by the terms and
conditions of this Agreement. |

42,  Summit County and the Town ofBrgckemidgé have entered into this Agreement

_ voluntarily and in the public interest for the purpose of performing the work dekcribed-‘he;ein and‘ ‘
to provide the public _a;nd the environment with the substantial benefit c;:f open spéce that will be
provided pursuant to this Agreement and the laws, regulations, and ordinances of Summit

| ~ County and the Town of Breckenridge.

| 43.  The Parties recognize, and the Court by entering this Consent Decree finds, that
this Agreement has béen negotiated by the Parties in good faith, that implementaﬁon of this

Agreement will expedite the cleanup of the Wellington Oro Site, the Jessie Mine and Mill Site
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and the D{URoyal Tiger Site, that its eatry will av'oid prolonged and con'lplicated ]itigettion, and’ |
that this Agreernent is fair, reasonable, and in the public interest. The Partxes agree that entry
mto thls Agreement by the Set‘tlmg Parties, and t'nc actiops undertaken in accordance with this
| Agreement, does not wnstztute an adrmssron of any liability by any of the Settling Partles, and -
that the Setthng Parties deny any alle:ged halnhty
Iv. DUE CAREICOOPER.A‘I’ION L
44 " The Buyers shall exercise due care at the Property wrth rwpect to thc Ex.lstmg

: Contammatron and shall comply with all apphcable Tocal, State of Colorado, and’ federal laws
and regulatlons. The Buyers agree to cooperate fully wrth EPA and CDPI-I_E and to implement
response actions at the Wellington Oro Site and rroltintary cleanup actions at the Jessie Mrne and
Mill and IXT/Royal Tiger Sites as required by this Agreement. In the event the -Buyers become
aware of any action or occurrence which causes or threatens 2 release of a hazaxdous .sulrstance |
ora pollutarlt or contamninant at or from the Property that constitutes an emergeﬁéy situation or
may present an immediate threat to j)ublic health or welfare or the e_nviromnent,".Buyérs shall

- immediately take all appropriate action to prevent, abate, or minimize such rélg?,se or threat of
 release and shall, in addition to complying with any applicable noﬁﬁca.xtioﬁirequjréments under
Section 103 of CERCLA, 42 US.C. § 9603, or any other law, mmedxatelynotlnyPA and
- CDPHE of such release or threatened release. Nothing in this Agmhent is intended to
constitute a waiver of the provisions of Sestions 107(d), 121(¢) or 123 of CERCLA, 42 USC.
§§ 9607(d), 9621(c) and 9623. I
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V. WORKTOBE PERFORMED AT THE WELLINGTON ORO SITE

45. _ To address Exisﬁng Contamination at the Wellington Oro Site, the Buyers shall

perform the actions necessary to lmplement the Action Memorandum (“Wellington Oro Work”)

in accordance with the Statement of Work (“SOW™), a copy of which is attached hereto and

moorporated herein as Appendlx 4, The actions to be mplemented shall comply with applicable

or relevant and appropnate requuements (“ARARs™) 1denuﬁed in the Actlon Memorandum, are-

_ “d&scnbed in greater detail in the SOW and generally. mclude the follovnng

"a.

Collection of water discharging at seep FG-GC the pnma.:y source of amd

mine drainage from the Wellington Oro Mine;

- Construction of a water treatment plant where water from seep FG-6C will

be purnped and treated to neutralize the acidity of the water and remove -
zinc and cadmium;
-Dischargé of treated water into infiltration galleties;

Collection and disposal of métal sludges;

If it is determined that the existing structure is inadequate to ;ire\(cﬂt _

upstream migration of nop-native fish to reaches of French Creek

inhabited by native aquatic species, including the: Colorado River cutthroat R

.u'o_ilt population upstream of the Wellington Oro Site in French Creek,

construction and long term maintenance of a drop structure or other

approp;iafe ﬁhysical barrier in French Creek that prevents such migration;

and
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£ Operation of the water treatment systern for twenty-four (24) hours a day,
| seven (7) days a wecek, until water discharging from seep FG-6C no longer

 presents or will p_reé_ent an unacceptable risk to the environment as

- determined by EPA and CDPHE. - -
 46.  Designation of Contractor, Project Coordinators, and Qg-'gce:ﬁ Coordinator. -

‘a._ + All work performed by Buyers under this Agreement shall be under the -
diréction and supervision of qualified persomnel. Buyers shall retain one
.or more contractors to perform the Wellington Oro Work and shall notify
EFPA. and CDPHE of the name(s) and qualifications of such contractor(s)
within twenty (20) days prior to commencement of the Wellington Oro
Work. The Buyers shall also notify EPA and CDPHE of the name(s)and
qualification(s) of any other oont:acto;’(s) or subcontractor(s) retained to
perform the Wellington Oro Wori;'at least ten (1 0)_ days prior to
commencement of such work. Any proposed contractor or subcontractor

- must demonstrate compliance with ANSI/ASQC E-4-1 994,
“Specifications and Guidelines for Quality Systems for Environmental -
Data Collection and Environmental Technology Pllfograms"’ (American
National Standard, January 5, 1995), bj subﬁtﬁng a copy'of the proposed
contractor’s Quality Management Plan (“QMP”) The QMP should te
prepared in accordance with “Ei_’A MMts for Quality Maﬁagen;;n't
" Plans (QA/R-5)" (Epmzwm¢1fooz), or equivaleat documentation as

required by EPA. EPA in consultation with CDPHE retains the right to
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disapprove of any or all of the contractors and/or suBcontraétors retained
by Buyers. IFEPA disapproves of a selected contractor, Buyers shall
retain a different contractor and shall notify EPA and CDPHE of that

contractor’s name and qualifications within thirty (30) days of EPA’s

 disapproval,

The Buyers designate Gary Roberfs, Water Systems Manager, Town of
Breckenridge, as the Project Coordinator who shall be responsible for
administration of all actions by the Buye{s required by this Agreement.

To the greatest extent possible, the Project Coordinator shall be present on

- the Wellington Oro Site or readily available during the Wellington Oro

Work.

 EPAhas designated Victor Ketellapper of the Office of Ecosystems

Protection and Remediation, Region 8, as its On-Scene Coordinator - .

(“OSC’™) and CDPHE has designated Kevin Mackey of the Hazardous

Materials and Waste Management Division, Remedial Program Sectios, as

CDPHE's Project Ofﬁcgr. Except as otherwise provided in this

Agreement or at the direction of the OSC, Buyers shall direct all

submissions required by this Agreement with respect to the Wellington

Oro Site to the OSC at 999-18™ Street, Suite 300, Mail Code 8EPR SR,

Denver, Colorado 80202 and to the CDPHE Project Officer, 4200 Cherry

Creek Drive South, Dénver, Colorado 80246-1530.
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d  EPA, CDPHE, and B}lj_rers shall have the ﬁght,' subject to Paragraph 46(‘:1),
to change their 'n;.spective désignated OSC or Project Officer. Buyers shall
notify EPA and CDPHE ten (10) days before such a change is made. The'
initial notification may be made oﬂy, but shall be promptly followed by
a written no.tice.

47. Oo:nphance with Other Law Buyers shall perform all actions at the Wcllmgton
Oro Szte reqmred pursuant to th:s Agreemcnt in accordance with ali applicable }ocal, State of
Colorado, and federal laws and ;egulanons except as provided in Sectlon 121(e) of CERCLA,
42 U.8.C. § 6921(e), and 40 CFR. §§ 300.400(c) and 300.415(j). In accordance with 40 C.F.R.
§ 300.415(j), all on-site actions reqmred pursuant to this Agreement shall, to the extent
_ practicable, as determined by EPA,‘ considering the ex.igencies,of the sifuation and aﬁcr
providing CDPHE an opportunity for meaningful involvement, attain applicable or telévant‘and
. appropriate requirements (“ARARS”) under federal environmental or state environmental or
fa&:iii;y siting laws identified as of the date of the Action Memorandum in ﬁc Action

Mmomdm.

48.  Authority of On-Scene Coordinator. The OSC shall be responsible for overseeing .

Buyers’ implementation of the Action Memorandum, The OSC shall have the avthority vested

in an OSC by the NCP. Absence of the OSC from the Wellington Oro Site shall not be cause for

stoppage of work unless specifically directed by the OSC.
- 49.  Force Majeure.
2 Buyers agree to perform the Wellington Oro Work within the time limits

established under the Statement of Work unless the performance is
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delayed by a force majeure. For purposes of th1s Agreement, a force

- majeure is defined as any event arising from causes beyond the control of
Buyers, or of any entity controlled by Buyers, including but not limited to
their contractors and s@con&aétor;s, whicﬁ delays ‘or prevents
perfonnance of any obligation under this Agreement desplte Buyers’ best
efforts to fulfill the obligation. Force mcyeure does not include financial
mabxhty to complete the Welhngton Oro Work, or mcreased cost of
pcrformmce

If any event oceurs or has occurred that may delay the perfounance of any
obligation under this Agreement, whether or not caused by-a force
wajeure event, Buyers shall notify EPA and CDPHE 'or;ny within five (5)
days of whe;u Buyérs first kmew that the event might cause a delay.

Within ten (10) days thereafter, Buyers shall provide to EFA and CDPHE -
in Writing an explanation and description of the reasons for the delay; the
antiéipated duraﬁon of the delay; all acﬁon; taken or to bé taken to prevent
or-minimize the delay; a schedule for implementaﬁon of any measures to
be taken to prevent or mitigate the delay or the eﬁ'ect bf the delay; Bﬁyersf '
rationale -for gttribuﬁng such dgléy toa force majeure event if they intend -
to assert such a claim; and a state:'ri-cnt- asto whether, in the opinion of
Buyers, such event may cause or contribute to an endangerment to public

: ilealth or welfare or the enwronment ‘ f‘ailum to comply with the above

requirements shall preclude Buyers from asserting any claim of force
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majeure for that event for the period of time of such failure to comply and

for any additional delay caused by such failure.

- If EPA in consultation with CDPHE agrees that the delay or anticipated

delay is attributable to a force majeure event, the time for performance of
the obligations under this Agreement that are affected by the force -

majeure event will be extended for such time as is necessarjr to complete

those obligations. An extension of the time for p‘e;formancg of thé-

obligations aifected by the force majeure event shall not, of itéclf; extend

the time for performance of any other obligation. If EPA in consultation

 with CDPHE does not agree that the delay or anticipated delay has been or

will be caused by a force majeure event, EPA will notify Buyers in writing
of its decision. If EPA in consultation with CDPHE agrees that the delay
is attributable to a force majeure event, EPA will notify the Buyers in
writing of the length of the extension, if any, for performance of the '

obligations affected by the force majeure event.

50. Stipulated Penalties.

a.

Buyers shall be liable to EPA for stipulated penalties for fmlureto perform
the Welli‘ngton Oro Work in accordance wﬂh this Agteement as spéﬁﬁed
in Paragraph 50(b), unless excused under Paragraph 49 (Force Majeure).
“Coﬁplianca” by Buyers for-lpurposesA of this Paragraph shaﬂ include
completion of the activities specified in éaragrapl; 50(b) bélow under the

SOW, or any work plan or other plan hpproved under the SOW identified
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‘below in accordance with all applicable requirements of law, the SOW,
and any plans or other documents approved by EPA or CDPI-[E-puréuant
fo this Agreement and within the specified time schedules established by
- -and approved under tthAgreement The folloﬁrin_g stipulited penalties’
shali acchie per violation per day for any honcpmpl_iance identified in
Paragraph 50(b): - : -
Penalty Per Violation Per Day - . Period of N&ncoﬁlgliahce |
$25 . 1st through 14th day
$50 ‘ _ 15th through 30th day
$100 ‘ 31st day and beyond
Compliance Milestones:
Submission of the draft work plan
" Submission of preliminary design
Submission of final design _
Submission of operation and maintenance plan
Submission of final report
Buyers shall also be liable to EPA for stipulated penalties for discharges
from the water treatment plant to be constructed as part of the Wellington
Oro Work in accordance with the SOW that fail to meet thirty-day average
effluent limitations for cadmium and zinc as set forth in the SOW, unless
excused under Paragraph 49 (Force Majeure). The foﬂoﬁng stipulated
penalties shall accrue per violation per day for discharges that exceed the
‘effluent limitations:

Penalty Per Violation Per Day Period of Noﬁcomp]iance

$100 1st throngh 14¢th day
$200 : 15th through 30th day

$500 31st day and beyond




d All penaitles shall begin to accrue on the day after the complete
performance is due or the day a viclation occurs and shall contimie to
accrue through the final day of the correction of the noncompliance or -
completion of the activity.

e All pemtl_ti&s accruing under Paragraph SO(a) or (c¢) shall be due and
payable to EPA within 30 days of Buyers® receipt from EPA of a demend
for payment of the penalties, unless Buyers invoke the dispute resolition ‘
procedures under Paragraph 58. All payments to EPA shall be paid by a
certified or cashier's check or checks made payable to “EPA Hazardous

| Substénce:Superﬁmd,” referencing the name and address of the Party
mak:l.ng payment and EPA Site/Spill ID number 08-5F. Buyers shall send
the chieck(s) to: |
Regular Mail:  Mellon Bank
' EPA Region §
Attn: Superfund Accounting
Lockbox 360859 : .
_ Pittsburgh, Pennsylvania 15251-6859 . -
" Express Mail: - Mellon Bank
’ ' EPA 360859 .
Mellon Client Service Center, Room 154—670
- 500 Ross Street o
. Pittsburgh, Pennsylvania 15262-0001
or other such address as EPA may designate in writing or by wire transfer to:
ABA=(21030004
- TREAS NYC/CTR/
BNF=/AC-68011008

Wire transfers must be sent to the Federal Reserve Bank in New Yoik.
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f At the time of payment, Buyers shall send notice that the payment has
been made to:

John Works )
" EPA Enforcement Specialist
U.S. EPA Region 8
Suite 300 (SENF-T)
'999-18th Street
Denver, CO 80202-2466
and
‘Kevin Mackey
- State Project Officer
Colorado Department of Public Health and Envn'onment :
- Hazardous Materials and Waste Management Division .
Remedial Programs Section :

4200 Cherry Creek Drive South
Denver, Colorado 80246-1530.

g The payment of penalties shall not alter in any way Buyers’ obligatioh to
complete performance of the Wolrk required under this Agreement. =

h.. - Penalties shall continue to accrue during any dispute resolution peril:d but
nced not be paid until thixty (30} days after the disputeis resolved as |

| :pr_ovi'déd in Paragraph 58 (Dispute Resolution). _

i If Buyers fail to pay stipulated penalties when due, EPA may iﬁstitufe |
proceedings to collect the penaltles, as well as Interest. Buyers sha]l pay
Interest on the unpaid balance, which shall begm to 2 accrue on the dai.e of

. demand made pursuant to Paragraph 50(e). | ‘

i Notbing in this Consent Decree shall be construed as prohibiting, ﬂﬁg,

or in any way limiting' the ability of the United States or the State to seek

_any other remedies or sanctions available by v:rtue of Sellers’ violation of
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this Decree. Notwithstanding any other provision of this Paragraph, the
"United States may, in its unrevxewable discretion, waive any portion of

stlpulated penalties that have accrued pursuant to this Agreement.

51 --Pa_vg‘ ent of Future Response Costs.

a

‘Within thirty (30) days of the Effective Date, Buyers and Sellers shall

each pay to EPA $100,000 for a total of $200,000 in payment and fuli

satisfaction of Future Response 'Cpsts, to be deposited by EPA in the
Wellington Oro Site Future Response Costs Special Account (“Special
Account”), within the EPA Hazardous Substance Superfund. These funds

will be retained and used by EPA to conduct or finance future response .

_.actions at or in connection with the Wellington Oro Site. Payment shall be
- madebya certified or.cashier’s check made payable to “BPA Hazardous

“Substance Superﬁmd,” referencing the Wellington Oro Site Future

Response Costs Special Account, the name and address of the Party
making payment and EPA Site/Spill ID number 08-5F, and sent to:

Regular Mail: Mellon Bank
EPA Regwn 8 '
‘Attn: Superfund Accounting
Lockbox 360859 '
thtsburgh, Pennsylvania 15251-6859

“Express Mail: Mellon Bank

EPA 360859
_ Mellon Client Service Center, Room 154-670
500 Ross Street

Pittsburgh, Pennsylvania 15262-0001
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52

or ofher such address as EPA may designate in writing or by wire transfer
to:
 ABA=021030004
. TREAS NYC/CTR/
‘BNF=/AC-68011008

* Wire transfers must be sent to the Federal Reserve Bank in New York.

- At the time of payment, Buyers and Sellers shall each send notice that

their payment hns been made to!

.John Works

'EPA Enforcement Specialist
.1U.S. EPA Region 8

Suite 300 (8ENF-T)
-999-18th Street

Denver, CO 80202-2466

And

Kevin Mackey
- 'State Project Officer A
Colorado Department of Public Health and Environment -
"Hazardous Materials and Waste Management Division
Remedial Programs Section -
. 4200 Cherry Creek Drive South
 Denver, Colorado 80246-1530.

Indemnification.

3

Except to the extent prohibited by the authority conferred by the ,Sfcate

Constitution, Buyers shall indemnify, save and hold harmless the United

" States, the Siate, their elected officials, agents, contractors, subcontractors,

employees and representatives from any and all claims or causes of action
arising from, or on account of, negligent or other wrongful acts or

omissions of Buyers, their elected officials, directors, employees, agents, -
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contra.etors, or subcenu'actors, carrying out actions pursnant to the

Agreement. In addition, Buyers agree to pay.the United States and_ the

' _ Sté.te all costs incurred by the United Stetes or the State, including but not

. lmnted to attorneys fees ami othet' expenses of titigatior: and settlement,
arising from or on account of elajms made egainet the United Statee or the
State based on neghgent or other wrongﬁll acts or omissions of Buyers

| theu officers, dn-ectors employees, agents, contractors, subcontractors and
any persons actmg on their behalf or under theu' control, in carrying ot
activities pu:suant to th.lS Agreement. Neither the United States northe

- State sha]l be held out as a party to any contract entered into by or on

beha]f of Buyers in carrying out activities pursuant to ttns Agreement.

Netther Buyers nor any such contractor shall be conmdered an agent of the -

Umted States or the State. The United Statee and the State shall give

- Buyers notice of any claim for which the Umted States or the State plans
to seet: indemnification pursuant to this Paragraph and shall consult w1th
: Buyers prior to settling such claim. | : |
Buyers waive all claims against the Umted States and the State for. -

: damages or relmbursement or for set-off of any payments made or to be

o madetotheUmted StateortheStateanmng from or onaccountofany

-contract, agreement, or a.rrangement between any one or more of Buyers
- and any person for performance of the Welhngton Oro Work onor

relating to the Property, including, but not lmnted to, claims on aecotmt of
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construction delays. In hdﬂition, except to the extent bmhibited‘ by the
‘anthority conferred by the State Constitution, Buyers shall indemnify and
hold barmless the United States and the State with respect fo any and all
claims for dﬁmage_s or reimbumement ansmg from or on account of any
contract, agreement, or arraqgmeﬁt between any one or more of Buyers
-and any person for performance of the Weﬂiﬁg’tqn Oro Work on or

. relating to the Wellington Oro Site, in&udiﬁg, but not limited to, claims on_

| acéount of construction &eﬁﬁ. '

53. | Insnrance At least seven (7) days pﬁor to dommencihg any work on the
Wellington Oro Site under this Agreement, Buyers shall secure, and shall maintain for the
duration of the Wéuiiigton 01'0 ‘Work, comprehensive gerieral Hiability insurance and automobile
insurance with limits of one (1) million doliars, éombine;l single limit or-provide_.adequate
assurances of comparable self-insurance. Within the same time period, Buyers shall provide
EPA and CDPHR with certificates of such insurance and & copy of each insurance policy of-
-'c_locuméntation of self-insurance. In addition, for_ the duration of the performance of the
Wellington Oro Work, Buyers shall satisfy, or shall ensure that their contractors or
subcontra_ctors-saiisfy, all applicable laws and fegulations regarding thé provision': of worker’s
cdmp:nsation insurance for all persons performing the Weﬂjngton Oro Work on behalf of
Buyers in furtherance of this Agreement. If Buyers demonstrate by evidence satisfactory to EPA
after consultation with CDPHE that any contractor or subcontractor maintains insurance

eqdvalenf to that described above, or insurance covering some or all of the same risks but in an
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equal or lesser amount, then Buyers need p‘fovidé only that portion of the insurance déécribed
above which is not maintained by such contractor or subcontractor
' 54. . Notice of Qomgletiog of ﬂellmggog Oro Work. When EPA, in cunsultatlon thh -

CDPHE, determines, after review of the Final Report as set forth in the Statement of Work, that
the Wellington Oro Work has been fully performed in accordance with this Ag‘reement’with the
excgpﬁon of any continuing obligations required by tlns Agreement, inclfxding'post-removal site |
-. controls, operation and maintepance, samphng ana momtormg, record :reteﬁtion, etc., EPA will
provide written notice to Bﬁye:rs, If EPA, in consultation with CDPHE, determiﬁes that any su_ci: .
work has not been completed in accordance with this Agreement, EPA will notify ‘Bl_lyer's and
provide a list of the deficiencies. Buyers shall correct the deﬁdmﬁm and submit a modified
.- Final Réport in accordance with the EPA notice.

VI, WORKTO BE PERFORMED AT THE JESSIE MINE AND M]LL SITE
AND THE &@OYAL TIGER SITE

755. To address contamination at the Jessie Mine and Mlll Site, the Buyers shall
pei'fbrm all actions necesséry to implement the approved Voluntary Cleahup Plan attached hereto
in Appendlx 5 for this site. | L ..

56. To address oontmnmatxon at the D{LlRoyal T:ger Slte the Buyers shall perform
a'll arl:cions necessary to implement the approved Yoluntary Cleennp P]an ‘attached hereto in
, Appendlx 5 for this site. ‘

'57.  Before Buyers commence 2 continyous program of physmal on-srte work pursiuant
to the abpmved VCUPs, they shall provide public notice of the approved-'VCUPs— in a Jocal news
publication, a copy of which notice shall be provided to EPA. Buyexsshall ﬁmeiy provide EPA

with a copy of all substantive correspondence with CDPHE related to the VCUPs, including
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without .limitaﬁon, any Caﬁﬁcate of Com‘pletioﬂ and any App‘lication for No Further Action
after completion of the VCUPs. Beforc submitting any Certificate of Completion to CDPHE,
Buyers shall provide EPA with a draft of the Certificate and an oppnﬁunjty to comment for a
- period of fifteen (15) days from t;ceip_t. '

VI. DISPUTE RESOLUTION

58.  Unless otherwise expressly provided for in this Consent Decree, the dispute
 resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
arising under this Agreement. '.Ihe Parﬁes to any dispﬁte shall atternpt to resolve any

~ disagreements concerning tbls Consent Decree expedlhously and mformally Ifa Settlmg Patty

. .objects to any EPA or CDPH'E acnon taken pursuant to this Consent Dccrce ‘the obJectmg

Sett]mg Party shall nohfy as appmpnate EPA or CDPHE in writing of its obj ection within
ten'(10) days of such action, unless the objection has been resolved informally. EPA or CDPHE, |
" as apprépriate, and the objecting Settling Party shall have thirty (30) days from receipt of the
written 6bj ection(s) to resolve the dispute through formal negotiations (ﬂ-le “Negotiation
" . Period”). The Negoﬁaﬁon Period may be extended at the sole discretion of EPA or CDPHE, as
- appropriate. .Subject to the: provisions of Section .XXVIII (Modiﬁcation)_, any agreement reached
' ﬁursuant' to this Section shall be in writing and shall, upon signature of the appropriate Parties, be
incorporated into and becore an enforceable part of this Agree'mem; IfEPA and an objecting’ |
' _' Settling Party &e unable to reach an agreement within the Ncgotiaﬁoi; Period, the Regional
Adminish'r;uor for EPA Regjon 8 will issue a written decision on the diépute. EPA’s decision
| shall be incorporated into and become an enforceable part of this Agreement unless within

" ten (10) days of receipt of the decision, the objecting Settling Party files with the Court and
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serves on the appropriate Parties a motion for judicial review of the decis.ion. IfCDPI-IB and an
objecting Settling Party are unable to reach an agreement within the Negotiation Period, the
Division Director for the CDPHE Hazardous Materials and Waste Management Division will
" 1issue a 'written decision on the di;spute. CDPHE’s decxslon shall be'inéoxljorated into and
become an enforceable part of this Agreement uniess within ten (10) days of receipt of the |
decision, the objecting Settling Party files with the Court and serves on the appropriate Parties a
-motion for judicial rewew of the decision. The obligations‘ of the objécting Settling Party uﬁder
this Agz'eeﬁlént shall not be toﬂed’ by submission of any objection for dispnte resolution under
this Section. Following resolution of the dispute, as provided by this Section, the objecting -
Settling Party shall fulfill the requirement that was the subject of thédispute in accordance with
the agreement reached, or with EPA or the State’s decision, or with the Court’s decision, |
“whichever occurs. '
VHI. ACCESS/NOTICE TO SUCCESSORS IN INTEREST -

59,  Commencing upon the date that they acquirs title to any portion of the Property,
Buyers agree to provide to EPA and CDPHE, their authorized officers, employees, and
representatives, an MWable right of access at all reasonable tiﬁmes to _tl}e Property and to any
other property to which access i§ reciuired for the im;ﬂemeniation of tespdnse actions at the
Property, to the extent accéss to such other pﬁpeﬂy is controlled i:y the Buyers, for the pmi)osés

.of oversecing response actions at the Property under federat and stam law. EPA and CDPHE . -

‘agree to provide reasonable notice to the Buyers of the ummg of any vxsxts to the Property.
Notwithstanding any provision of this Agreement, EPA and CDPHE retain all of their access

authorities and rights, including enforcement authorities related thereto, under CERCLA, the
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Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act
~ (“RCRA™), 42 U.S.C. § 6901 et seq., and any other applicable statute or regulatioﬁ, including

any amendments therefo. |

IX. FINANCIAL ASSURANCE
- 60.  Not more than thirty (30) dayé after the date that Buyers enter into a contract or .
 contracts for the performance of all or a portion of the Wellington Oro Work, Buér_ezs and/or their
oontfaptors shall gsta-tblishl anci mamtam ﬁnanciai security in the amount of $2,1'46,000 in the
 form of a surety or performance bond guaranteeing performance of all or a portion of the
Wellingtoﬁ Oro Work covered by such contract and required to be performed b-y Buyers under
this Agreement. | | |
| 61. Not mc.ore than thirty (30) days after the Effective Date, Buyers shé._l] dc_zposit

$100,000 in an-interest._-bcaxing escrow account to be established at a Colorado bank or title
company that will be directed under a separate escrow agreement acceptable to EPA The
gscrow-ag'reement shall provide that in the event that water qualitjr standards in-Segrment 2a of
the Blue River are nqt-‘aqilieved on a sustainable basis within five (5) years after the water |
treatment plant at the Wellington Oro Site is constructed and becomes olieraﬁox;él, EPA, in
éoﬁsultaﬁon with the State, may withdraw all fands i'nlthe eSCrow accomﬁ: including interest and
'deposit su.ch fomds in the Wellington Oro Site Spe(;ial Account to conduct or finance additional
response actions at the Wellington Oro Site. The Escrow Agreement shall further provide that in
the event that water quaiity standards in Segment 2a of the Blue River are achieved on a
sustainable basis, the finds in the escrow aceoust, including interest, shall be disbursed o the

Buyers.
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62.

Buyers may change the form of financial assurance provided under this Section at

* any time, upon notice to and approval by EPA, provided that the new form of assurance meets

the reqmrements of this Sectior.

63,

X. OPENSPACE ANDLA@ USE PLANNING

Partlclpahon in Develgpment of _Qpen Space Management Plan.

a.

The Property possesses natural resources and cextain environmentally

: sensmve areas, wﬂdllfe habltat, and scenic and recreauonal lands

(“Conservatlon Values”) Future plamung for the Property by the Bnye:s
relatmg to open space managemcnt, natural resounrce restoration and
Conservation Values shall inclnde participants from DOI and the Colorado

Department of Natln‘al Resources in accordance with the Memorandum of

‘Understanding (MOU) attached hereto as Appendix 6. -

Not more than thirty (30) days after the Effective Date of this Agreement,

Buyers shall pay to DOL $50,000 and Sellers shali pay $150,000 to DOI to

fund its activities under the MOU. Payments shall be made by FedWire

Electronic Transfer'(EFI‘r) to the DOI Restoration Fund ALC at the

Federal Reserve Bank, New York, NY rcferencmg ABA No

DOJ Case No -, and the Wel]mgton Oro/French Gulch Slte

Breckenndg‘g, Colérado, Payment shall be made in accordance with

additional specific instructions provided to the Settling Parties by the

' NRDAR Fund Accountant, DO, telephone number (303) 969-7170
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following lodging of this Consent Decree. Any payments received by
| _DOL after 4:00 p-m. Eastern time will be credited on the next business day.
. At the time of payment to DOL, Settling Parties sh;ﬂ;l;se_nd notice that shch
payment has beén miads to DOLand DOJ in accordance with
| Section XXII (Notices and _Subinissions) and to: |

Department of Interior
. Natural Resource Damage Assessment
- . and Restoration Program
Attn: Restoration Manager
1849 C Street, NW '
Mailstop 4449
- Washington, D.C. 20240

And:

Kevin Mackey -
State Project. Oﬁcer
- Colorado Department of Public Health and Environment
Hazardous Materials and Waste Management Division
Remedial Programs Section
4200 Cherry Creek Drive South
. Denver, Colorado 80246-1530.

'i‘h'e noﬁce shall reference DOY Case No. the Wellington

Oro/FIench Gulch Site and the name of the Party makmg the payment.
64. ‘Buyers agree that they sball. maintain, use, or oihermse hold the Property (except |
| _ | for the Easemm Property, which is addressed below) in “Public Open Spac in pexpetulty For
g . the purposes of ﬂns Agreement “Public Open Space” shall mean land that is left in
| pred_ommantly an undeveloped state and which prowdes for one or mc'g_r_e of the following
commuuity benefits as determined l;y Buyers (i) exténsions t_c; éxisting undeveloped open space

lands; (ii) buffers to developed areas; (jii) view conidoré; (iv) access to trails, trailheads, ﬁater
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bodies or National Forest area; (V) passive recreation uses; (vi) active recreation uses, including
.but not limited to, recreational trails, consistent with the open space character of tﬁe Property
_ uﬁder'the Town of Breckenridge’s -and Summit Cbuhty’g Open Spﬁce Plans and detérmined in
accordance with the Town of Breckenridge’s and S‘.ummit' County’s pﬁblic procésses;
{vii) uniquc- ecological habitats; and (viii) historical sites. The te.nn “Public Open Space” shall -
include those uses provided from time to time: (i) in the “Town of Breckenridge Open Space
Plan” as adopted and amended from time to time by the Town Council of the Town of
Breckenzidge pursuant to Section 3-5-2 of th_e; Breckenridge Town Code or any successor -
‘ ordina;nce; and (ii) in the “Summit County Open Space Protection Plan,” or its ‘equivalent, as
"adopted and amended from time to time by the Board of Coimty Commissioneré of Summit
County. The term “Public Open Space” shall exclude the fo]lowiﬁg: golf course (this exclusion
_does ot apply to Frisbee golf), swimming pool, or a substantial recreat_idn center building (j.e.,
over 10,000 square feet). No recreation center building may be constructed or maintained on the
Rasement Property. Buyers agree that they shall maintain and manage the Easement Property
consistent with the terms of the conservation easement to be held by ﬁe Contineﬂtal Divide Land
Trust. Such conservation easement shall be in fortn and suﬁétance substantially mm:larto that
attached hereto as Appendix 9. ‘
| 65. Imorderto assure that the Pmperty (éxcept f01; the Basement Property, which is
addressed below) will be maintained, used, or otherwise held as Public Open Space in perpetuity,
the Buyers shall execute and, within thirty (30) days of the Effective Date, record in the real
property records of the Clerk and Recorder of Summit County, Colorado, the Restrictive

Covenant, a copy of which is attached hereto as Appendix 7. Buyers shall also, within sixty (60)
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 days of the Effective Date, execute and grant to CDPHE, environmental covenants a peovided .in
" Sections 25-15-317 to 327 C.R-S. for the Wellington Oro, IXL/Royal Tiget and J essie Mine and

' Mﬂl Sites, in form and substance substantially identical to those attached hereto in Appendxx 8.
Buyers shall also within 90 days of the Effective Date, execute and record a conservation
easement, in form and substance substentially similar to that attached hereto a5 Appendix 9, on
the Easement Preperty Bayers 's'hau also 'pmvide to DOL, EPA and the State a cepy ofthe -
conservation easement granted to the Continental Divide Land Trust for the Cebb and Ebert MS
#340 mthm thirty (30) days after such conservation easement has been executed and recorded.

XI. BUYERS' CERTIFICATION

| 66. By entering into this Agroement, each Buyer certifies that to the bést of its
* knowledge and belief it has fully and accurately disclosed to EPA and CDPHE all information
known to such Buyer which relates in any way'te any Exlshng Contamination ei',_any past or
potential future release of hazardous substances or pollutants or contaminants at or from the
‘Property and to its qualification for .this.Agreement. Each Buyer also certifies that to the best of
its knowledge and belief it has not caused or contributed to a release or threat of release of
hazardous sub_stanees’or pollutants or contaminants at the Property.- Subject to the dispute
resolution provisions of Paragraph 58, if the United States or the jState detelmmesthat
informatioil provided by Bujrers is not- materially accurate and complete, the Agfeement, within
the sole dxscm'non of the Umted States or the State, shall be null and vmd asto Buyers and the

United States and the State reserve.all nghts they may have,
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XIl. COVENANTS NOT TO SUE TO BUYERS

67 . Covenants Not to Sue to Buyers.

"

. Subject to the Reservation of Rights in Section XTII of this Agreement,

 anid upon completion of the work specified in Section V (Work to be "

Performed at Wellington Oro Site), Section VI (Work o be Performed at

- the Jessig Mine and Mill Site and IXI/Royal Tiger Site), and S'ection X

(Open Space and Land Use Planning), the Umted States and the State
(.:ovengntnut to sue or .také any other cml, jﬁd_icial or administrative |
_action against Buyers, and their elec;ted qfﬁcials, representatives or
émployecs to the extent such officials, representatives, or employees’
Hability arises solely from their status as Ioiﬁcia]s, representatives, or
emplofees, for any and all civil Liability for injunctive relief,
reimbursement of response costs, midfor contribution pursuant to
:Secﬁons 106, 107, andfor 113 of CERCLA, 42 U.S.C. §§ 9608, 9607

and/or 9613, with respect to the Existing Contamination associated with

-the Property. Subject to the Reservation of Rights in Section XTH of this

Agresment, and upoﬁ completion of the work specified in Section V

(Wotk to be Performed at Wéllington.(iro Site), .Secﬁoﬂ VI(W ork to be

" Pexformed at the Jessie Mine and Mil Site and TXL/ Royal Tiger Sité),

" and Section X (Open Space and Land Use Planning), the United States .

further covenants not to sue or take any other civil, judicial or

administrative action against Buyers, their elected officials,
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representatives, or employees, for any and all civil Lability for injunctive

rehef and/or civil penalties pursuant to Sections 309(&), (b), (d) and/or

: (g), and/or 311 of the Federal Water Pollution Control Act, 33 USC.

Y 1319 (@), (b), (@), andfor(g).and/or 1321 with respect to Ex:stmg

{_':ontammahon dxschargmg at or from the Wellmgton Oro Slte,-‘ the

IXL/Royal Tiger Site and thie Tessic Min and Mill Site, Subject to the

Reservation of Rights in'Seeﬁon XHI of this Agreement, and ilpon

completion of the work specified in Seotion V (Work to be Performed at

Wellington Oro Site), Section VI (Work to be Performed at the Jessie

- Mine and MiHl Site and IXL/Royal Tiger Site), and Section X (Open Space

and Land Use Planning), the State further coveiants not to sue or take any

other civil, judicial or administrative action againist Buyers, their elected

- officials, representatives, or employees, for any and all civil lia])iﬁty for

injunctive relief and/or penalties pursuant to the Colorado Water Quslity

Control Act, CR.S. §§ 25-8-101 et seg., with respect to E:éisﬁng .

- Contamination discharging at or from. the Property

: Covenants Not to Sue for Natural Resomee Dgg;ages to Buxers Except

as spemﬁcally provided in Sectlon X[H (Reservauons of R.lghts asto

. -Buyers), the United States and the State each covenant not to sue -Or to’

take any other civil, Jud1c1al or ad:mmstranve action agamst Buyers theu:
elected officials, repreeem‘ahvee or employeec to the extent such oﬂiclals

representatives, or employees habﬂ;ty anses solely fiom the_]r.—status-a_s.
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officials, representatives, or employees for recovery of natural resource

darmages under Scction 107 of CERCLA, 42 US.C. § 9607, relating to
 releases of hazardous substances \;vith respect to the Existing | |
. Contamination associated with the Property. Tlns icbvenant not to sue
shall be effective upon completion-of the work specified in Section V-

'(Work to be Performed at the Wellington Oro Site), Section VI (Work to

be Performed at the Jessie Mine and Mlll Site and D{L!Royal Tiger Site)

and SecuonX (Open Space and Land Use Plamnng)

XIII. ' RESERVATION OF RIGHTS AS TO BUYERS

68. ‘The United States” and the State's covenan not fo sue set forth in Secnon X1

- . abovedo not pertain to any matters other than those expressly. speclﬁed in Sectxon XIL. The

_ United States and the State each reserve and this Agreement ijs without prejudice to all rights

against Buyers with respect to all other matters, including but not limited to, the following:

a

Claims based on a failure by Buyers to meet a requirement of this
Agreement, mcludmg but not limited to Section IV (Due

- Care/Cooperahon), Section V (Work to be Performed at the Wel]mgton

Oro Site), Section VI {(Work to be Performed at the Jessie Mine and Mill
Site and IX1L/Royal Tig'er Site), Section VIII (AccesWoﬁx 10 Successors

in Interesf), and Section X (Open Space'and Land Use Planning).

" Any liability resulting from past or future releases of hazardous substances

ot pollutants or contaminants, at or from the Propény caused or

contributed 1o by Buyers, their successors, assignees, lessees or
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sublessees, except as a result of Buyers performance of résbonse actionsin
 accordance with this Agreement, the SOW and/or the VCUPs; o
K ‘Any ]i'?abilitylrrmﬂﬁn.g from exéce;bati on by Buyers, their successbrs, |
- assignees, lessees or sublessees, of Exisﬁﬁg Contamination except as a
result of Buyers performance of response actions in accorciance‘ with this
- Agreement, the SOW and/or the VCUPs; |
Vd. Any Iiability resulting from the release or threat of release of hazardons -
substances or poltutants or oontammanm at the Property after the eff'ectwc
date of this Agreement, not w1thm the definition of Ex:stmg
Contammauon,
e Criminal Hability, R
£ Liability for violations 6f stormlwater.requireménts under the Colorado
Water‘ Quality Control Act or the Federal Water Poﬁuﬁon Control Act to
the extent any such violations arise from activities'-conduc':téd by Buyers
after the eﬂ'ecuve date of this Coment Decree resultmg in d15charges to
which storm water requirements would be apphcable Nothmg m tl'us oo
subparagraph 68(f) shall be canstrued as a waiver of Section 121(¢) of |
CERCLA, 42 USC. § 9621(c)and
g Lisbility for violations of local, Stat or federal lavr or regulations.
69. With respect to any claim or causé of action asserted by the United States or the
State, the Buyers shall bear the burden of proving that the claim or cause of action, or any part

thereof is attributable solely to Ex1s1mg Contamination.
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70.  Nothing in this A:grcement 1s intended as a release or covernant riot to tme‘ for any
clalrn or cause of action, administrative or judicial, civil or cnmmal, past or future, in law or in
-eqmty, Whlch the Umted States or the State may have agmnst any person, firm, corporauon or
other: entity not aparty to this A.greement | 7

71.  Nothing in this Agreement is -mtendéd to limit the right ot'EPA-or'CDP}IE to

undertake future responsé or cleanup actions at the Property or to seek to compél parties other -

- than the Settling Parties to perform or pay for response or cleanup actions at.the Property

Nothing in this Agxeement shall in any way restrict. or lmnt the nature or scope of responsc o
. actions which may be taken or be required by EPA or CDPHE in exermsltlg then_t authority under
state or federal law. Buyers acknowledge that thef are acquiring Property where response |
actions may be required. o |
BUYERS' TRANSFER OF COVENANT
72. Sub;ect to the provisions in Section VIII (Access!Notlce to Successors in Intcmt)
and Section X (Open Space and Land Use Planning), all of the rights, benefits and obligations .
. conferred upon Buyers under this Agreement may be assigned or transferred to any person with
- the prior wntten consent of EPA and CDPHE in their sole dxscretlon, prov:ded, howevcr, that in
| - the event that Buyers assign or tmnsfer an interest in all or any portion of the Pmperty to aquas1 -. :
' govemmental entity establishied to accomplish the ob_]ecnves of this Consent Decrec Bnyers
shall promptly notify EPA and CDP-H.E of snch transfer buit need not obtai‘l_i‘prior \mittén-_'

-approval.
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73.  Buyers agree to pay the reasonable costs incurred by EPA and CDPHE to review
any subsequent requests for consent to assign or transfer the benefits and obligati{ms conferred
by this Agrcement.

74. Inthe eventofan assignment or ﬁanéfer of any portion of the Property ér an
assignment or transfer of an interest in a portion of the Propetty, the assignor or h'ansferor shall
continue to be bqund by all the terms and conditions, and subject to all the beneﬁts, of this
Agreement except as EPA and CDPHE and the assi_gnm; or transferor agree otherwise and
modify this Agreement, in writing, accortiingly. Moreover, prior to any assignment or transfer of
any pbrtion of the Property, the assignee or transferee must consent in writing to be hound by the

terms of this Agreemenf including but not ]imifed to the certification reqmrement in. Section X1
of this Agreement and the land use provisions set forth in Section X of this Agreement in order
for the Covenant Not to Sue in Section XII to be available to that party. The Covenant Not To
Sue in Section X shall not be effective with respect to any assignees or transferees who fail to
provide such written consent to EPA and CDPHE. Further, if Buyers make any assignments or
transfers without complying with the terms and conditions of this Section, Buyers shall pay into
the State’s natural resource damage find an amount equal to ti:_e sales price received by Buyers
on account o.f_ such transfer or a#s'ig‘umc'nt. The State in its discretion may ws.:iv‘e all or a portion
of aﬁy such payment required to be made by Bl.l'ye,rs.'- The pmﬁsiom of thu'. Paragraph 74 do not
apply to an.as_signmént'or transfer to a Settling Party

'75.  Inconsideration of the CoVe_na;it.NOt. To Sue in Section XIL of this Agmemeﬁt,

" the Buycré hérleby covenant not to suc and not to assert any claims or causes of actiﬁn against the

-
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Uiited States, the Sﬁte, their authorized officers, employees, or representatives, and the Sellers
and their directors, officers and employee§ with respect to the Property or this Agreement,
including but not. Emited to: |
©.a. . any dimt of mdxrect claims for feﬁx‘:hmsement f;om ti:c Hazardous -
Substance Superfund established pursuant to the Intemal Revenue Céde,-
26 US.C, § 9507, throngh CERCLA Sections 106(b)(2), 111, 112, or 113,
42US.C. §§ 9606(b)(2), 9611, 9612, or 9613, or any other pmﬁéion of
law; | |
b. any claim against the United States, the State, or the Sellers, iﬁéluding .any'
department, agency or mstmmentahty of the United States or the State or
Sellers under CERCLA Sections 107 or 113, 42 U.S.C. §§ 9607 or 9613,
related to the Projqexty; or |
c. any claims.arisinlg out of response a‘ctiviti&s' at of in connection with the
Pmpény, including claims based on EPA’s or CDPHE's oversight of such
activities or approval of plans fqi' such activitics, or claims under the
United States Coﬁéﬁtutiqn, the -Cﬁlorado Cdnsﬁtl;ﬁon, the T\lckef'.Acf, :
28U.S.C. § 1491, the Bqual Access to Justice Act; 28 US.C. § 2412, s
amended, or at c':oinmon law, ' | _ |
unless the Uniteﬂ States -or the State ﬁmt. asserts a claim. against the Bﬁycﬁ tefaﬁng to the- o
Pn:;perty and the clalm arises out of the same Won or oéc\;nc;e. ' | |
‘Nothing in this Agreement shall preclude Buyers from requwung state or federal grant

funding to undertake any work required under this Agtéement or any work on of related to the
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. 'Property. Nothing in this Agreement is intended to waive or otherwise limit any defenses ot

counterclaims that Buyers may have in the event the United States or the Staté brings an actiun
agzunst Buyers pursuant to Sectxon XL |

76, The Buyers reserve, and this Agreement is thhout pre]udxce to, actions agamst
 the United States or the State based on negligent actions taken directly by the United States or _ |
,jlie State, not including oversight or approval of the Buye_rs’ plans or activities, ﬂﬁt are breught' '
pursuant to any statute other than CERCLA or RCRA and for whieh the waiver of sovereign -
' immunity is found in a statute other than CERCLA or RCRA. Nothing herein shall be deeme'_d o
constitute preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 US.C.
§9611,0r40CF.R. § 300.700((1), nor a waiver of the State’s governmental immunity provided
in CRS. §§ 24-10-101 to 120. | | o

XV1. PAYMENT OF PAST RESPONSE COSTS BY SELLERS
77.  Not more than thirty (30) days after the Effective Date of £hi’s‘ Consent Decree,

Sellers shall pay to EPA from the proceeds from the sale of the Property $718,; 432 for |
' .rrelmbmement and full satlsfactlon of Past Response Costs. Upon payment of this amount and =5
'. any other amounts requn'ed of Sellers pursuant to this Agreement, Scllers shall liquidate and
distribuite all remaining assets to shareholders and members EPA acknowledges thzt Sellers
obhgatlons vnder the. Administrative Orders have been satlsﬁed and the Admnustrahve Orders
have been completed. All payments to EPA sha]l be made by a certified or caslner s check ¢ or . -
checks made payable to “EPA Hazardous Substance Superﬂmd * referencmg the name and
address of the Party making’ payment and EPA Site/Spill D nurnber 08-5F or. by FedWire 3

' Electronic Funds Transfer. Selles shall send the check(s) to:
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Regular Mail:

Express Mail:

Mellon Bank

EPA Region 8

Atin: Superfund Accounting.
Lockbox 360859

Pittsburgh, Pennsylvania 15251 6859

Mellon Bank

EPA 350859 :
Mellon Client Service Centcr, Room 154-670
500 Ross Street -

Pittsburgh, Pennsylvania 15262-0001

or other such addtess as EPA may desi'gﬁate in writing or by wire transfer to:

ABA=021030004
TREAS NYC/CTR/
BNF=/AC-68011008

‘Wire transfers must be sent to the Federal Reserve Barik in New York. Any payments received

" after 4:00 p.m. Bastern Time will be credited on the next business day.

78.  Atthe time of payment, Sellers shall send notice that the payment has been

made to:

John Works

. EPA Enforcement Specxahst

U.S. EPA Region8
Suite 300 (SENF-T)
999-18th Street o
Denver, CO 80202-2466

And:

Kevin Mackey -

State Project Officer ‘ :
Colorado Department of Public Health and Environment
Hazardous Materials and Waste Management Division
Remedial Programs Section -

4200 Cherry Creek Drive South

Denver, Colorado 80246-1530
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79.  IfSeliers fail to make any payment required by Paragraph 77 by the required due

date, Interest shall accrue on the unpaid balance through thc date of payment.
‘ - 80, - If any amounts due to- EPA nnder Paragraph 7 7 are not pmd by the reqmred date,
Sellers shall be in violation of this Agree:nent and shall pay to EPA, as a stipulated penalty,

: addmon to the Interest required by Paragraph 78, $1 00 per day that such payment is late.
Sﬁpulﬁted penialties are due and payable not more than thirty (30) days after the date of demand
for payment of the penaltles by EPA. A]l payments to EPA under this Paragmph sha.ll be
identified as “stlpulated penalties” and shall be made in the manner set forth in Paragraphs 77
and 78,

81.  Penalties shall acorue as provided above regardless of whether EPA has nofified
Sellers of the violation or made a demand for payment, but need only be paid upon demand, All
- penalties shall begin to accrue on the &y after payment is due and shall continue to-accrue
A tl_n‘oﬁgﬁ tﬁe date of payment. Nothing herein shall prevent the simultaneous accmal of separate
penalties for separate violations of this Agreement. |

82.  Inaddition to the Interest and Stipulated Penalty payments reqmred by this
Sectibn’ and any other remedies or sanctions a;railable_ to the United Stat&_by virtue of . Sellers’
. failure to comply with the requirements of this Agt‘eémeng any Se;ller who fails or refuses o
‘comply with any term or condition of this Aéreement shall be subject to eﬁforceﬁent action
pursuant to S?ction 122(h)(3) of CERCLA, 42 U.S.C. § 9622(h)(3). Iftl:ie‘ Uhited Sfates bﬁﬁgs -
an action fo enforce the Past Response Costs paymmt prowmons of ﬁns Agreemcnt, Sellers sha.ll
| re:mburse the United States for all costs of such actlon, including but not ]umted to costs of

attorney time.
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' 83.  The obligations of Sellers to pay amounts owed to EPA under tbi§ Agxcement.a& B
joint and several. In the event of the failure of any one or more Seller to make the payments
" ; required tinder this Agreement,‘ the remaining Sellers shall be responsible for such paymients.
84, Nntmthstandmg any other proumon of this Sechon, the United States may, in its
' unreviewable dlscrenon, waive paymcnt of any portion of the sﬁpulated pena]tles that have .
++ accrued pursuant to this Agreement. Sellers’ payment of stlpulated penaltles shall not excuse |
: Sellers from perfonnance of any other teqmrements of this Agreement. -
XVIIL. COVENANTS NOT :! 0 SUE TO SELLERS
85.  Covenants Ngt-!.g Sue to Sellers. | |
2 Exceptas specifically provided in Section XVIII (Reservations of Rights
asto Séllers), the United States and the State covenant not to sue or to take
any §1her civil, judicial, or adnﬁnisttaﬁw}e action against Séllers and/or
their directors, qtﬁcers or employees to the extent such directors, officers "
or employées" liability arises solely from their status as directors, officers,
or employees pursuant to Sections 106, 107(a), and 113 of CERCLA, .
2USC. §§ 9606, 9607(a) and 9613 with regard to the Property and the
Existing Contamination, With respect to present and firturo liabiliy, this
covenant shall take effecf upon receipt by BPA of all arounts reqmred to
be paid by Sellers by Section XVI (Payment of Past Response Costs By
Sellers) andrParégra'ph 51 (Payment of Future R'esiaonse Cf:stS) and receipt :
by DOI of alt amounts required to be paid by Sellers by Section X (Open. |

Space and Land Use Planning). Except as specifically provided in
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Section X VI (Reservations of Rights as to Sellers), the United States and

the State further covenant not to sue or take any other civil, judicial or

. administrative action against Sellers and/or their directors, officers or

employees to the extent such directors, officers, or employees” liability

- .arises solély from their status as-officers, directors, or employees, for any

and all civil liability for injunctive relief and/or civil penalties pursuant to

Sections 309(a), (b), (d), and/or (), and/or 311 of the Federal Water

‘Pollution Control Act, 33 U.S.C. §§ 1319 (a), (b), (), and/or (g), and/or

1321, and/or the Colorado Water Quality Control Act, CR.S. §§ 25-8-101

et 334-’ with respect to Existihg Contamination discharging at or from the

" Wellington Oro Site, the IXL/ Royal Tiger Site and the Jessie Mine and

- Mili Site. This covenant not to sue is conditioned upon thé satisfactory'
-,ﬁerfpnnance by Sellers of their obligations under this Agreement. This

‘covenant not to sue extends only to Sellers and their directors, officers and

empl'oyeés and does not extend to any other person.

' Cp\éenants"Not to Sue for Natural Resource Damages to Sellers.

Ekcept as specifically provided in Section XVIII (Reservations of Rights

as to Sellers), the United States and the State each covenant not to sue or

- to take any other civil, judicial, or administrative action against Sellers -

.and/or their directors, officers or employees to the extent such officers’

directors”, and employees" Hability arises solely from their status as

officers, directors, or employees for recovery of natural resource damages
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under Section 107 of CERCLA, 42 U.S.C. § 9607 relating to releases of

bazardous substances with respect to the Existing Contamination

-associated with the Property, This covenant not to sus shall be.effective

‘ ‘upon receipt by EPA of all amounts réqui:ed to be paid by Sellers by |

Section XVI (Payment of Past Response Costs By Sellers) and

Paragraph 51 (Payment of Future Response Costs) and receipt by DOI of

- all amouats required tobe paid by Sellers by Section X (Open Space and

Land Use Planning) and the recordation of the conservation easement on

. the Easement Property pursuant to Paragraph 65.

XVII. RESERVATIONS OF RIGHYS AS TO SELLERS

86. Res.ﬂaﬁons of Rights.

a

" The United States and the State each reserve, and this Agreemient is

without prejudice to, all rights against Sellers with respect to all matters
pot expressly included within the Covenant Not to' Sue in Section XVIL.
Notwithstanding any other provision of this Agreement, the United States
and the State each reserve all rights against Sellers with respet-ﬁt to:
()  liability for failure of Sellers to meet a requirement of this
Agreement;

(i)  criminal liability;" _
(i)  liability, based upon Sellers” ownership or operaﬁoﬁ of the

| Property, or ﬁpon‘Sellers’ transportation, treatment, storage, or

disposal, or the arrangement for the transportation, treatment,
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storage or dzsposal ofa hazardous substance or a sohd waste at or
-in connecuon with the Property, aﬁer the Eﬂ'ecuve Date of this
Agrecmentsand ..
. (iv) 'liabilit'y ansmg from the past, present, of future dlsposal, releaée or
~ threat of release of a hazardous substance or p'oﬂutaﬁt, or
‘contaminant ontside of the Property and'oﬁtside of Existing
| Coptaﬁination.
Na.;'tural'ResoqrceDamalg es Reservations as to Sellers, 7
Not\'vithstahding any other provision ot" this z‘\‘greement1 the United States
-and the State each reserve the right to institute proceedings against the
‘Sellers seekmg recovery of natural resource damages arising from:
@ m]ury to, destruction of, or loss of natural rescn_;rces and the costbf '
| assessing such injury, destruction, or loss that results froma
release of any kind of haza;do_st substance not icienﬁﬁed in any
site record or administraﬁve record maintained by the Unite&
| States Flsh and Wlldhfe Service with Tespect to the Existing
Contanunahon assoclated with the Property as of the date of
lodging of the Consent Decree; or |
(i) infury to, destruction of, or loss of natural resources and the wﬁ of |
| assessing such injﬁ;y, destruction or loés that results ﬁ'om

unanticipated, extraordinary events, which 'r&ult in the releass of
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substantial additional quantities of bazardous substances,

excluding any such event caused by Buyers; or

(iii) injury to, destruction of, or loss of natural resources and the costof

assessing such injury, destruction or loss of trust resources within a
taxonomic famﬁy not addressed in the Jessie Mine and Mill Site,

" Wellington Oro Site, or the IXL/Royal Tiger Site files of the Fish-
and Wildlife Service of DOI and that is of a type of jnju":y not

' jdentified in the Fish and Wildlife files for these Sites.

“87. Nothing in this Agreement is intended to be nor sball it be construed as a release,

‘covenant not to sue, of compromise of any claim or cause of action, administrative or judicial,

' civil or criminal, past or fuburé, in law o in equity, which the United States or the State may

have against any person, firm; corporation or other entity not a signatory to this Agreement,

XIX. COVENANTS NOT TO SUE BY SELLERS

88. Sellers covenant not 1o sue and agree not to assert any claims or causes of action

_agamst the United States, the State, or their contractors or employees, and Buyers and their .

elected ofﬁclals, represenlahv&c, and employees with respect to the Property or  this Agreement, a

| mcludmg but not hmlted to:

a

any direct or indirect claim for rcxmbu:sement from the EPA Hazarduus

Substance Supétfund established by 26 US.C. § 9507, based on Sections

“106(6)(2), 107, 111, 112, o 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2),

. 9607, 9611, 9612, or 9613, or any other provision of law;
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b, an’jz claims arising out of response or cleanup actions at orin connection
with the i’roperty, including any claim lmde;' the United States
. Constitution, the Colorado Constitution, the Tucker Act, 28U8C.
-§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amiendéd, or
at common law; and | |
c vgﬁy'claﬁn agamst the United Stéa_tes,’ the State and/or the Buyers pursuant -
* to Sections 107 and/or 113 of CERCLA, 42 U.S.C. §§ 9607 and/or 9613,
relating to the Property, -
: ul;lcss the United States or the State first asserts a'c_la.i_m a_éain.;t the Sellers
relating to the Property and the claim arises oﬁt of the same transaction or
_ occnrrence. | | . |
89.  Nothing in this Agréement shall be deemed to constitute approvalor
 preauthorization of 2 claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, 'or
40 C.F.R. 300.700(d), or a waiver of the State’s or Buyers’ governmental immunity provided in
CR.S. §§ 24-10-101 to 120.
90.  Sellers agr.ec' not to assert any CERCLA claims or causes pf action that they may
-kave for all matters relating to the Property;inciudiﬁg for contribution, against any other person. |
This Wai_vef shall not apply v;rith Tespect to any defensc; claim, or cause of action that a Seller
| ﬁ:ﬁy have against any person 1f such person asserts a claim or cause of action relating to the

Property against such Selier.
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XX. PARTIES BOUND/TRANSFER OF COVENANT

91, | Thls Agreement shall apply to and be binding upon the United States and the -

State, and shall. apply to and be bmdmg upon the Settling Parties, theu' oﬂiccrs, directors, elected ‘
| ofﬁcmls and employees. Each signatory of aParty to this Agreement represents that he or she is
fully authonzed to enter into the terms and conditions of this Agreement and tg legally bind such
Party.

L XXI DISCLAIMER
92, This Agreement in no way constitutes a finding by EPA or CDPHE astothe nsks

' to human health o.od.the environment which may be posed by contamination at the Property nor
constitutes any reoresentetion by EP-A or CDPHE that the Property is fit for any particular
purpose.

©- . XXTI. DOCUMENT RETENTION
i93_.' _ The Settling Parties agree to retain and make available to EPA and CDPHE all -

bnciness and operating records and coniracts relating to the Property, Property studies and
investigaﬁons, and documents mlaﬁng to operations at the Property, for at least ten (10) years
following .ti_le Effective Date of this Ageenl unless otherwise agreed to in wntmg by the |
Parties. At the end of ten (10) years, the Settling Parties shall noﬁfy both EPA and CDPHE of
- thc locahon of such documents and shall provu:le EPA and CDPI-IE w1th an opportmmy to copy
any documents at the expense of the Party requesting such copies. The Setﬂmg Parties may
assen that certain documents, records and other mformauon' are prmleged under the attomey—

| chent pnvrlcgc or any other privilege recognized by federal or State 1aw If the Settling Parties

~ assert such a privilege, ﬂley shall prov:de to EPA and CDPHE the followmg (1) the title of the
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document, record, or information; (2) the .date of the docufnent, reoord, or‘infprmaﬁdn; (3) the

‘ name and title of the author of the document, record, or info:maﬁon; (4) the name and title of
- each addressee and recipient; (3) a description of the subject of the docuﬁteng rec‘drd, -or

: information;_ and (6) the pﬁvilcg¢ Ssékd' by the Settling Party Howevér, no.dqcu;nénts,

‘reports or other infonnaﬁqn created or éenerate& pursuant to the requirements of this Consent |
| A.I)ecree shall be wititheld on the grounds that they are privile@d. |

XXTIL. NOTICES AND SUBMISSIONS

_ 94, Whenever, under the terms of this Agreement, notice is requlred to be gwen ora
+ document is required to be sent by one Party to another, it shall be directed to the individuals at
 the addresses specified beldﬁ unless those individuals or their successors give notice of a-

: ‘ichange to the other patties in writing. Written notice as spec:ﬁcd herein shall constitute
complete satisfaction of any wnﬁen requirement of this Agreement with rcspect to the Umted

States, the Siatc,and the Settling Parties.

As to the United States: Chief, Environmental Enforcement Section,
: Environment and Natural Resources Division
- U.S. Department of Justice .
"P.O.Box 7611 . o ,
Washmgton D.C. 200447611 Re: DI # - -

Asto EPA: , o Andrea Madigan
‘ - Enforcement Attorney
US EPA Region 8
999-18th Street, Suite 300 (ENF-L)-
Denver, Colorade 80202
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-Asto DOIL:

As to the State:

- As to the Buyers:

And:

Victor Ketellapper

~ EPA Project Coordinator

US EPA Region 8

- 999-18th Street, Suite 300 (EPR-SR)

Denver, Colorado 80202

Déha'lambsoﬂ ' :
US Department of Interior

. "Office of Regional Solicitor

755 Parfet Street, Suite 151
Lakewood, Colorado 80215
Robert J. Bber

Assistant Attorney General

_ ‘Cdlqt‘ado Depariment of Law
~ Natural Resources and Environment Section

Hazardous and Solid Waste Unit
1525 Sherman Street, 5* Floor
Denver, Colorado 30203

And:

Kevin Mackey

State Project Officer

Colorado Department of Public Health and Environment
Hazardous Materials and Waste Management Division
Remedial Programs Section

4200 Cherry Creek Drive South
- Denver, Colorado 80246-1530.

.Jefirey L. Buntley

Sunimit County Attorney

- P.O.Box 68

Breckentidge, Colorado 80424

‘Todd Robertson
~ Summit County Open Space and Traﬂs Duector

P.O: Box 5660

*Frisco, Colorado 80443
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Timothy H. Berry

. Berry & Murphy, P.C.
P.0.Box 2 A
Leadvilte, Colorado 80461

. Timothy J. Gagen

. Town Manager
Town of Breckenndge

P.O. Box 168
Breckenridge, Colorado 80424

- "Robert W, Lawrence .
Davis Graham & Stubbs LLP
1550 17™ Street, Suite 500
Denver, Colorado 80202

As to the Sellers: .- TheB&B Mines, In.
_ * 600 Seventeenth Street, Suite 2700 Sounth
Denver, Colorado 80202-5427
. With a copy to: '
Denis B, Clanahan
Krys Boyle
600 Seventeenth Street, Suite 2700 South
Denver, Colorado 80202-5427
| XXIV. EFFECTIVE DATE
95 . The Effective Date of this Consent Decree shall be the date upon which it is
entered as an Order of the Court.

XXV. TERMINATION

_ 9_6. " If any Party beheves that any or all of the obligations under Section VIII
(Access/Nohce to Successors in Intercst) are no longer necessary to ensure. comphance with the
requuem_ents of the Agreement, that Party may request in writing that the other Parties agree to

' terminate the provision(s) establishing such obligations; provided, however, that the provision(s)
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in question shall continue in force uniess and until the Party requesting such termination receives
written agreement from the other Parties to ‘terminate such provision(s). '
| * XXVL CONIRIBUTION PROTECTION
| 97 With regard to claims for cont:ibuﬁod- against Settling Parties, the Parties hereto
agree that the Settling Parties are entitled to protection from eontribdﬁon actions of claims as
provided by CERCLA Section ] 13(1)(2), 4208C.§ 9613(1)(2) for matters addressed in this
Agreement The matters addressed i m this Agreement are all response actions taken or to be
taken, response costs incurred or to be-incurred, and natmal tesource damages suffered or to be
- suffered by the Umted States and the State, by the Settling Parues or by any other person with
- “respect to Existing Contamination at the Propezty |
' 98,  The Settling Parties agree that with Tespect to any suit or claim for contribution
brought by either or both of them for matters related to this Agreement, the appropnate Settling
Party will notify the United States and the State in writing no later than sixty (60) days prior to
_ the initiation of such suit or claim. - - |
99. The Setﬂmg Parties also agree that with respect to any suit or claim for
. contribuhon brought agamst exther or both of them for matters related to th1s Agreement the
appropriate Settlmg Party will notify ini writing the Umted States and the State within ten (10)

days of service of the complmnt on them.

XXVII. ANNUAL APPROPRIATION BY TOWN AND COUNTY -
100. Notwithstanding anything berein contaited to the contrary, the obligations of the
Town and the County under the Consent Decree and SOW are expressly subject to an annual

appropriation being made by the governing bodies of the Town and the County in amounts
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miiﬁcietlt to allow the Town and the County to perform-ﬂ;'\eir reepeeﬁve ob]igatione het'eunder'.
The obligations of the Town and the County hereunder shall not constitute a general obligation -
indebtedness or multiple year direct or indirect debt or other ﬁnancia! obligation whatsoetrer o
within the meaning of the Constitution or laws of the State of Colorado.

XXVIIL - ATTACHMENTS
101. _'l"he following appen&i"ees are attached to and incerporated into this Consent
Decree: ‘
Appendix 1 -PropertyMap =~
Appendix 2 — Legal Description of the Property
Appendix 3 ~ Action Memorandum and Amendment

Apperndix 4 — Statement of Work

Appendix 5 - Voluntary Cleanup Plans for the Jessie Mme and Mill Site and the
IX1/Royal Tiger Site

Appendix 6 ~ Memorandum of Understandmg between DOI, State and Buyers
Appendix 7 — Restrictive Covenant (Public Open Space)

Appendix 8 - Environmental Covenant

Appendlx 9~ Form of Conservation Easement for Easement Property

XXI1X. MODIFICATION

102, = Time schedules specified in the Statement of Work may be’ modlﬁed by
agreement of the Buyers and EPA. Time schedules specified in the VCUPs maybe momﬁed by
agreement of the Buyers and the State. All such modifications shall be ma.de in writing.

_ 103. Except as othemse provided in the SOW and VCUPs no matenal modxﬁcahons
shall be made w1thout writtén notlﬁcauon to and Wntten approval of the United States the State, |
. the Buyers, and the Court. Modifications to the SOW that do not matenally alter that document
may ‘be made by wntten agreement between EPA, aﬁer prowdmg the State with a reasonable :

0pportumty to review and eomment on the proposed modlﬁcanon, and the Buyers
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Moedifications to the VCUPs that do not materially alter those documents may be made by
written agreement between the State and the Buyers.

104, Nothing in this Consent Decree shall be deemed to alter the Court’s power to
enforce, supervise or approve modifications to this Consent Decree.

XXX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

105. This Consent Decree sﬁall be lodged with the Court before entry for a period of
not less than thirty (30) days for public notice and comment. The United States and the State
each reserve the right to withdraw or witkhold its consent to the Consent Decree if comments
disclose facts or cpnsiderations which indicate that this Agreement is inappropriate, improper or

inadequate.

SO ORDERED THIS DAY OF , 2005, .

UNITED STATES DISTRICT JUDGE
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 ITIS SO AGREED: ,
" FOR THE PLAINTIFF UNITED STATES OF AMERICA:

Assistant Attorney General _
Environment and Natural Resources Division, U.S. Department of Justice

IT IS SO AGREED:
FOR THE PLAINTIFF UNITED STATES OF AMERICA:

Assistant Attorney General

Eavironment and Natural Resources Division, U.S. Department of Justice |

By, Kl : Date: 5 [1G/05S
Kelley . Johnson { -
Acti sistant Attorney General 3 '

FEnvironment and Natural Resources Division
U.S. Dep t of Justice

By: Date:

W. Benjafnin Fisherow
Deputy $ection Chief
Environmental Enforcement Section

Environment and Natural Resources Division
- U.S. Department of Justice
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THE U.S. ENVIRONMENTAL PROTECTION AGENCY REGION 8

B}“M@_\ Datfl:: S///? / ‘ZCDS— ‘

Carol Rushin

Assistant Regional Administrator
Office of Enforcement, Compliance
and Environmental Justice

U.S. EPA Region 8

999 18™ Street, Suite 300

Denver, CO 80202

By ﬁ)’l&%—(k MMWD&% 5// 0/05

Andrea Madigan

Enforcement Attomey
U.S.FPARegion8

999 18" Street, Suite 300 -
. Denver, Colorado 80202
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FOR THE PLAINTIFF THE STATE OF COLORADO
COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENV IRONMENT

(Bm' Date:__ 5'://5;/9(

glas H. Benévento -
Executive Director .
Colorado Department of Public Health and Env:ronment
4300 Cherry Creek Drive South »
Denver, CO. 80246-1530

CQIWPAR MENT OF LAW FOR THE ATTORNEY GENERAL
By M Shor Date;_< / fz%:z

Robert J. Eber
Assistant Attorhey General
Colorado Department of Law

Natural Resources and Environment Section
Hazardous and Solid Waste Unit

1525 Sherman Street, 5 Floor

Denver, Colarado 80203




IT IS SO AGREED:

FOR THE DEFENDANTS;

B&B MIN'E; INC.

By: /:/w“—‘v - _Date: $Tr20 “o0ST

Nan‘le /f: N ‘a -
Address; oo ¢ 7 Z* J7" ‘*‘.27@
Donupesr 0 Fo3pd

FRENCH GYLCH MINES, INC. | )
By: / Vi Date: S 2020 S

T

lee: v -’I .J‘—
Address: goo 17 TF L7 250
D ot O SHIpD

DIAMOND PI K CO. : ‘ |
By: /< 4 Date: 20 s £

Name: £ ¢ Lo ! ,é;@g 3;;; T

Address: goe s 2 5 8- o0 7
Deppeys 2 Lbad?

By: / ' Date: 4 -20- 20047

Name: W
Address: £z0 ¢ 2 20 #2500

Denper (0 Fooro 2

LITTLE LIZ _ﬁ- IMIT IABILITY COMPANY : ' :
By: // Date; {"-20~200s
Name: A¢ / '

Address: goo 77" J’ 5500
e (0 Foaed

WIRE PAT? LIMITED LIABILITY COMPANY

By: Al Date:__§ =20 -2005"

Name: ‘B LY Z
Address: £op 77 PSETEaze
Dunger (o Foadd
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IT IS'SO AGREED:

'FOR THE BUYERS:

' SUMMIT COUNTY

By: &)‘{\ML’M Date: M&“\'

(9, Loe

Robert H.S. French
Vice Chairman, Board of County Commissioners
Summit County, Colorado
PO Box 68
- Breckenridge, CO 80424

TOWN OF BRECKENRIDGE

By: éﬁ”%ﬁ"é‘ A Date: '/qri“y /? ;.-;20:.:_{’

. Ernie Blake

Mayor, Town of Breckenridge, Colorado
PO Box168.

Breckenridge, CO 80424
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Exhibit 3 - USEPA Region 5 RCRA Cleanup Reforms



Clean Up Reforms | RS Waste | US EPA Page 1 of 2

P T T bttp/ fwww.epa, gov/Region5/wasta/cars/reforms. btm
?,4 Last updated on Monay, Darember 19, 2011
! b, ¥ f"'h—r'-. el e WAt B
f : Region 5 RCRA Corrective Action
b )
3 \ " Yau are here: EPA Home »About Region 5 »Waste Program »RCRA Hazardous Waste »RCRA
W Corrective Action»Region 5 Guidance Documents »Cleanup Peforms

RCRA Cleanup Reforms _

The U.S. Environmental Protection Agency (EPA) Region 5 is You will need Adobe
implementing a set of administrative reforms, known as the RCRA ggriiegftfh\gwes on
Cleanup Reforms, to the Resource Conservation and Recovery Act this page. See EPA's
(RCRA) Corrective Action program. The reforms are designed to PDF page to learn

achieve faster, more efficient cleanups at RCRA sites that treat, store, i

or dispose of hazardous waste and have potential environmental

contamination. Although these reforms will emphasize flexibility and trying new approaches
to clean up these facilities, EPA Region 5 and the States will continue to ensure protection of
human health and the environment. The EPA developed a fact sheet that summarizes the
goals and ideas of the RCRA Cleanup Reforms.

RCRA Cleanup Reforms: Faster, Focused, More Flexible Cleanups {EPA530-F-99-018) (PDF)
(4pp, 27K) July 1999

Region 5 Implementation of RCRA Corrective Action
Reforms

Region 5 has four mechanisms by which corrective action is initiated and overseen:

e Permit authority: All of the six Region 5 States are authorized for corrective acticn,
The Region and States are working on transition plans to ensure an efficient transfer

of Project responsibility to each State from the Region. The Region will continue to
provide technical assistance.

» Traditional enforcement orders: Used where orders already in place. Region maintains
greatest level of aversight.

e Performance-based consent agreement: This simplified order focuses on outcome, and

generally reduces the Region's oversight. Recently developed and entered into with
General Motors Corporation.

° Voluntary agreement: Minimal oversight by Region; although Region still chooses
remedy and determines when corrective action is completed. Region available for
technical assistance, as well. This new instrument was recently developed and
entered into in conjunction with the Hoover Company. The Region also is evaluating
how State voluntary clean-up programs could potentially help accomplish goals of the
corrective action program.

Guidance and policy to improve implementation

Region 5 has already developed several tools to focus facilities and staff on results-based
decision making. They are:



Clean Up Reforms | RS Waste | US EPA Page 2 of 2

o Historical data: Defines when historical data can appropriately be used to make
investigation or clean-up decisions.

o Institutional controls: Intended to define circumstances under which an
institutional control can be used to partially or entirely serve as a facility's corrective
action.

» Land use decisions: Encourages staff to confirm local land use decisions to inform
appropriate type of investigation and level of clean-up.

* Quality Assurance Project Plans: Provides step-by-step instructions on how to
focus a QAPP on the data quality objectives for a corrective action investigation.

¢ The Use of Field Methods to Support RFI Streamlining: Strategies that are
intended to provide in-field data that can be used to achieve corrective action
objectives in shorter time frames than are usually available through the full fixed
laboratory process.

Guidance under development

e The Region is currently working on or considering other guidance to simplify and
improve the corrective action process. Among them are:

o Prospective purchaser agreement; Intended to encourage property
redevelopment by providing reassurance that the federal government wouid not
sue under certain defined conditions,

= Lender liability policy: Intended to define how RCRA corrective action
requirements affect liabilities for lending financial institutions.

e Risk-based decision making tools: Intended tc complement current ASTSWMO effort
to harmonize, where appropriate, risk-based decision guidance across all clean up
programs, such as RCRA, Superfund, TSCA, and LUST.

Partner and stakeholder involvement

Effective communication between the Region and the Region 5 States is critical to the
program's success. In addition to improving communication with the States, the Region is
focused on improved communication with industry leaders, individual facilities, and affected
community groups,
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